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Memorandum 97-44

SB 143: Unfair Competition Litigation

Senate Bill 143 (Kopp), which would have implemented the Commission’s

recommendation on Unfair Competition Litigation, was heard in the Senate

Judiciary Committee on May 13. The bill did not receive enough votes to get out

of committee, and so is technically a two-year bill.

Attached to this memorandum is an article from the San Francisco edition of

the Daily Journal which presents an approximately accurate overview of the fate

of SB 143 and two other bills concerning unfair competition. The article fails to

mention that the Commission’s bill was supported by a range of interests:

California District Attorneys Association, Consumers Union, and California

Manufacturers Association.

As the Commission knows, this subject is highly politicized. The Committee

Chairman expressed amusement that both the Consumer Attorneys and the

Association of Californians for Tort Reform were opposed to SB 143. We take this

as evidence that the Commission had located the center of the controversy, and

that groups taking an “all or nothing” approach would naturally be allied against

the compromise center.

SB 143 received votes from both parties represented on the Committee, but

fell short of the five votes needed. Vote on SB 1309 (the Governor’s proposal)

split on party lines.

The question the Commission needs to consider at this point is whether this

matter should be pursued or dropped. Despite extended study, inclusion of all

interests in the drafting process, and many attempts to find points of compromise

after the bill was introduced, we were not able to break the logjam. The staff does

not see any realistic possibility that further study or negotiation on the

Commission’s part would result in a bill acceptable to the Committee. There is no

important rule in the bill that can be adjusted to satisfy some interest group’s

objection without creating more or stronger opposition from someone else.

Accordingly, the staff recommends that the Commission cease work on the

unfair competition study.
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The problems identified by Professor Fellmeth and in the Commission’s

report will not go away. But if the time comes when a legislative solution is

workable, the Commission’s recommendation will be on record for whatever

help it can provide. Other interest groups will continue to pursue amendment of

the unfair competition statutes and those who are actively studying the problems

now are aware of the contents of SB 143 and perhaps will draw some ideas from

the Commission’s work when the shouting stops and principal players get down

to working out realistic compromises.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary






