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Memorandum 97-42

Judicial Review of Agency Action: SB 209 Issues

This Memorandum discusses issues on Senate Bill 209 left over from the last

meeting, and issues raised in the attached letters.  The staff is working with the

Office of Administrative Law to try to address its concerns, and will present a

Memorandum on this at a future meeting.  The following letters are attached:

Exhibit pp.
1. Robert Bezemek, California Federation of Teachers ................ 1-2
2. Thomas R. Adams, California State Pipe Trades Council ............. 3

The staff plans to discuss only material below preceded by a bullet [•].  The

text of sections set out below is from the latest amended version of SB 209.

General Comment

The California State Pipe Trades Council opposes SB 209, but “could,

however, support a bill to codify existing law for judicial review of regulatory

actions.”  The staff is working with OAL to achieve this.

§ 1121.150. Application of new law

Section 1121.150 must be revised, since SB 209 is now a two-year bill:

1121.150. (a) This title applies to a proceeding commenced on or
after January 1, 1998 1999, for judicial review of agency action.

(b) The applicable law in effect before January 1, 1998 1999,
continues to apply to a proceeding for judicial review of agency
action pending on January 1, 1998 1999.

Similar revisions must be made to the uncodified transitional provision at the

end of SB 209, and to the double-jointing provision at the end of SB 261.

§ 1121.290. Rule

Herb Bolz of OAL points out inconsistencies in the use of the terms “rule,”

“regulation,” and “rulemaking.”  Section 1121.290 defines “rule” as follows:
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1121.290. “Rule” means the whole or part of an agency
regulation, including a “regulation” as defined in Section 11342 of
the Government Code, order, or standard of general applicability
that implements, interprets, makes specific, or prescribes law or
policy, or the organization, procedure, or practice requirements of
an agency, except one that relates only to the internal management
of the agency. The term includes the amendment, supplement,
repeal, or suspension of an existing rule.

Government Code Section 11342 defines “regulation” as follows:

“Regulation” means every rule, regulation, order, or standard of
general application or the amendment, supplement, or revision of
any rule, regulation, order, or standard adopted by any state
agency to implement, interpret, or make specific the law enforced
or administered by it, or to govern its procedure, except one that
relates only to the internal management of the state agency.

There are five sections in the draft statute that use “regulation” when “rule”

should be used as the defined term.  The staff would revise these to substitute

“rule” for “regulation”:  Sections 1121, 1123.320, 1123.340 (text set out below),

1123.630(b)(2)(C) (text set out below), and Government Code Section 65009(j)(1).

Section 1123.330(b) refers to “an agency’s failure to adopt a rule under” the

rulemaking portion of the APA.  Here “regulation” seems like the better term,

since that is the term used in the APA.  The staff would change “rule” to

“regulation” in Section 1123.330(b).

“Regulation” in Section 1123.450 is satisfactory because it refers to one

adopted under the APA, which uses “regulation.”  “Regulation” in Section

1123.730 is satisfactory because it refers to one adopted pursuant to Government

Code Section 935 (California Tort Claims Act), which uses “regulation.”

Three sections refer to “judicial review of rulemaking.”  “Rulemaking” is not

a defined term.  The staff would revise two of these to substitute “a rule” for

“rulemaking”:  Sections 1123.330 (“judicial review of rulemaking a rule”) and

1123.850 (“judicial review of rulemaking a rule”).

“Rulemaking” is used in two places in Section 1123.820(b).  The staff would

substitute “a regulation” for the first of these but not the second:

1123.820. (a) . . . .
(b) The administrative record for judicial review of rulemaking

a regulation under Chapter 3.5 (commencing with Section 11340) of
Part 1 of Division 3 of Title 2 of the Government Code is the file of
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the rulemaking proceeding prescribed by Section 11347.3 of the
Government Code.

The second use of “rulemaking” in Section 1123.820 is satisfactory because

Government Code Section 11347.3 refers to a “rulemaking proceeding.”

§ 1123.110. Requirements for judicial review

• Section 1123.110(b) says the “court may summarily decline to grant judicial

review if the petition for review does not present a substantial issue for

resolution by the court.”  The Comment says this “continues the former

discretion of the courts to decline to grant a writ of administrative mandamus.”

citing cases.  Court discretion summarily to deny appears necessary to avoid

constitutional issues.  See Tex-Cal, cited in the Comment below.

• Robert Bezemek, California Federation of Teachers, objects to summary

denial if the issue presented is not “substantial,” citing cases where a

substantiality requirement  would have been detrimental to his client.  The staff

recommends revising subdivision (b) to recognize the constitutional source of

court discretion:

(b) The court may summarily Nothing in this title limits court
discretion conferred by Article VI of the California Constitution
summarily to decline to grant judicial review if the petition for
review does not present a substantial issue for resolution by the
court.

Comment. . . . Subdivision (b) recognizes that the California
Constitution may confer court discretion summarily to decline to
grant judicial review. See Tex-Cal Land Management, Inc. v.
Agricultural Labor Relations Bd., 24 Cal. 3d 335, 351, 595 P.2d 579,
156 Cal. Rptr. 1 (1979). See also Section 1121.120 (judicial review as
proceeding for extraordinary relief in the nature of mandamus).

§ 1123.230. Public interest standing

• Section 1123.230 continues existing public interest standing, which permits

a person who suffers no individual harm nonetheless to enforce a public duty of

the agency.  The section adds a new requirement that petitioner must request the

agency to correct its action, and show the agency did not do so within a

reasonable time.  (This may not apply to review of a rule, because Section

1123.330 says a person may obtain review of a rule notwithstanding failure to

petition for or otherwise seek amendment, repeal, or reconsideration of the rule.)
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The person must also exhaust available administrative remedies, subject to

specified exceptions.

• Mr. Baker of ACSA, CAPS, & PECG (letter attached to Memorandum 97-26)

objects to requiring a request to the agency to correct its action.  He says it is

unnecessary because administrative remedies must be exhausted, and it “only

works to slow down the process of putting a stop to an improper governmental

activity.”  This requirement dates from the earliest staff drafts on judicial review

in 1993, and was drawn from shareholder derivative suits where plaintiff must

show efforts to secure action from the corporation’s board of directors, including

informing the board in writing of the nature of the complaint.  Corp. Code

§ 800(b)(2).

• In view of the requirement that petitioner must exhaust all available

administrative remedies, an additional requirement of a request to the agency to

correct its action seems unnecessary.  Accordingly, the staff would delete it:

1123.230. Whether or not a person has standing under Section
1123.220:

(a) A , a person has standing to obtain judicial review of agency
action that concerns an important right affecting the public interest
if the person has previously requested the agency to correct the
agency action and the agency has not, within a reasonable time,
done so. The request shall be in writing unless made orally on the
record in the agency proceeding. The agency may by rule require
the request to be directed to the proper agency official. As used in
this subdivision, a reasonable time shall not be less than 30 days
unless the request shows that a shorter period is required to avoid
irreparable harm.

(b) Notwithstanding subdivision (a), a person has standing to
obtain judicial review of a regulation adopted pursuant to the
Administrative Procedure Act, Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code, if the regulation concerns an important right affecting the
public interest.

§ 1123.310. Exhaustion required

• Section 1123.310 requires a petitioner for review to exhaust “all

administrative remedies available within the agency.”  Mr. Hatch, California

Firefighters, objects because this provision does not say what an administrative

remedy is (letter attached to Memorandum 97-26).  He would limit the required

administrative remedy to one prescribed by statute or regulation.
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• Under existing law, the exhaustion requirement applies where the

administrative remedy is created by statute or agency rule.  3 B. Witkin,

California Procedure Actions § 309, at 396 (4th ed. 1996).  But it is not so limited.

It applies, for example, to private association proceedings where the

administrative remedy is provided by internal procedures of the association.

California Administrative Mandamus, supra, § 2.39, at 56.  The staff recommends

revising Section 1123.310 and Comment as follows:

1123.310. (a) A person may obtain judicial review of agency
action only after exhausting all administrative remedies available
within the agency whose action is to be reviewed and within any
other agency authorized to exercise administrative review, unless
judicial review before that time is permitted by this article or
otherwise expressly provided by statute.

(b) For the purpose of subdivision (a), an administrative remedy
is available within a public agency only if the remedy is provided
by statute or rule.

Comment. . . . Subdivision (b) codifies Lopez v. Civil Service
Comm’n, 232 Cal. App. 3d 307, 314, 283 Cal. Rptr. 447 (1991). For a
private association, an “available” administrative remedy is one
provided by internal procedures of the association. Westlake
Community Hosp. v. Superior Court, 17 Cal. 3d 465, 474, 131 Cal.
Rptr. 90, 94 (1976).

§ 1123.350. Exact issue rule

• Consistent with the exhaustion requirement, Section 1123.350 requires each

issue on judicial review to have first been presented to the agency.  It is unclear

whether the exceptions to the exhaustion requirement in Section 1123.340 apply

also to the exact issue rule in Section 1123.350, although it seems they should:

“Apparently the same exceptions that apply to the general exhaustion rule also

apply to the exact issue rule.”  Asimow, Judicial Review: Standing and Timing, 27

Cal. L. Revision Comm’n Reports 229, 260 (1997).  The staff recommends

making this clear by revising Section 1123.350 as follows:

1123.350. (a) Except as provided in subdivision (b), a person
may not obtain judicial review of an issue that was not raised
before the agency either by the person seeking judicial review or by
another person.

(b) The court may permit judicial review of an issue that was
not raised before the agency if any of the following conditions is
satisfied:
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(1) The agency did not have jurisdiction to grant an adequate
remedy based on a determination of the issue.

(2) The person did not know and was under no duty to
discover, or was under a duty to discover but could not reasonably
have discovered, facts giving rise to the issue.

(3) The agency action subject to judicial review is a rule and the
person has not been a party in an adjudicative proceeding that
provided an adequate opportunity to raise the issue.

(4) The agency action subject to judicial review is a decision in
an adjudicative proceeding and the person was not adequately
notified of the adjudicative proceeding. If a statute or rule requires
the person to maintain an address with the agency, adequate notice
includes notice given to the person at the address maintained with
the agency.

(5) The interests of justice would be served by judicial resolution
of an issue arising from a change in controlling law occurring after
the agency action or from agency action occurring after the person
exhausted the last feasible opportunity to seek relief from the
agency.

(6) Any of the conditions in Section 1123.340 for relief from the
requirement of exhaustion of administrative remedies is satisfied.

§ 1123.630. Time for filing petition for review in adjudication of agency other
than local agency and formal adjudication of local agency

§ 1123.640. Time for filing petition for review in other adjudicative
proceedings

• At the last meeting, the Commission revised the notices required in state

and local agency proceedings to make them identical to each other.  It would be

better drafting to have one section rather than two to prescribe the form of the

notice.  The staff recommends deleting the notice provisions from Sections

1123.630 and 1123.640, and putting the notice in a new Section 1123.650:

1123.630. (a) The petition for review of a decision of an agency,
other than a local agency, in an adjudicative proceeding, and of a
decision of a local agency in a proceeding under Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of
the Government Code, shall be filed not later than 30 days after the
decision is effective or after the notice required by subdivision (e)
Section 1123.650 is delivered, served, or mailed, whichever is later.

(b) For the purpose of this section:
(1) A decision in a proceeding under Chapter 5 (commencing

with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code is effective at the time provided in Section 11519
of the Government Code.
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(2) In an adjudicative proceeding other than under Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of
the Government Code, a decision of an agency other than a local
agency is effective 30 days after it is delivered or mailed to the
person to which the decision is directed, unless any of the following
conditions is satisfied:

(A) Reconsideration is ordered within that time pursuant to
express statute or rule.

(B) The agency orders that the decision is effective sooner.
(C) A different effective date is provided by statute or regulation

rule.
(c) Subject to subdivision (d), the time for filing the petition for

review is extended for a party:
(1) During any period when the party is seeking reconsideration

of the decision pursuant to express statute or rule.
(2) Until 30 days after the record is delivered to the party if,

within 15 days after the decision is effective, the party makes a
written request to the agency to prepare all or any part of the
record, and, within 15 days after being notified of the estimated fee
and cost, pays the fee and cost provided in Section 1123.910.

(d) In no case shall a petition for review of a decision described
in subdivision (a) be filed later than one hundred eighty days after
the decision is effective.

(e) In addition to any notice of agency action required by
statute, in an adjudicative proceeding described in subdivision (a),
the agency shall in the decision or otherwise give notice to the
parties in substantially the following form: “The last day to file a
petition with a court for review of the decision is [date] unless the
time is extended as provided by law.”

1123.640. (a) The petition for review of a decision in an
adjudicative proceeding, other than a petition governed by Section
1123.630, shall be filed not later than 90 days after the decision is
announced or after the notice required by subdivision (d) Section
1123.650 is delivered, served, or mailed, whichever is later.

(b) Subject to subdivision (c), the time for filing the petition for
review is extended as to a party:

(1) During any period when the party is seeking reconsideration
of the decision pursuant to express statute, rule, charter, or
ordinance.

(2) Until 30 days after the record is delivered to the party if,
within 15 days after the decision is effective, the party makes a
written request to the agency to prepare all or any part of the
record, and, within 15 days after being notified of the estimated fee
and cost, pays the fee and cost provided in Section 1123.910.
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(c) In no case shall a petition for review of a decision described
in subdivision (a) be filed later than one hundred eighty days after
the decision is announced or reconsideration is rejected, whichever
is later.

(d) In addition to any notice of agency action required by
statute, in an adjudicative proceeding described in subdivision (a),
the agency shall in the decision or otherwise give notice to the
parties in substantially the following form: “The last day to file a
petition with a court for review of the decision is [date] unless the
time is extended as provided by law.”

1123.650. In addition to any other notice of agency action
required by statute, in an adjudicative proceeding the agency shall
in the decision or otherwise give notice to the parties in
substantially the following form: “The last day to file a petition
with a court for review of the decision is [date] unless the time is
extended as provided by law.”

This will also require revision of cross-references to these sections in

Government Code Section 65009(j)(2) and Public Resources Code Section 21168

(see below), and in SB 261 (conforming revisions).

Pub. Res. Code § 21168 (amended). Conduct of proceeding

Under existing law, judicial review of proceedings under the California

Environmental Quality Act is by administrative or traditional mandamus.  Pub.

Res. Code §§ 21168, 21168.5; S. Kostka & M. Zischke, Practice Under the

California Environmental Quality Act § 23.39, at 956 (Cal. Cont. Ed. Bar, Jul.

1996).  SB 209 amends Public Resources Code Section 21168 to make CEQA

proceedings subject to review under the draft statute.  Section 1123.470 in the

draft statute puts the burden of persuasion on the person seeking review,

consistent with existing administrative and traditional mandamus.  See

California Administrative Mandamus, supra, §§ 4.157, 12.7; California Civil Writ

Practice, supra, § 9.70, at 325.  Until recently, this was the rule for review of CEQA

proceedings.  See S. Kostka & M. Zischke, supra, § 23.71.  However, a recent

CEQA case (cited in the Comment below) held that in some cases the agency has

the burden of showing a project will not have a significant environmental impact.

The staff recommends recognizing the special CEQA rule by amending Public

Resources Code Section 21168 as follows:

21168. (a) Except as provided in subdivision (b), an action or
proceeding to attack, review, set aside, void , or annul a
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determination, finding, or decision of a public agency on the
grounds of noncompliance with this division shall be under Title 2
(commencing with Section 1120) of Part 3 of the Code of Civil
Procedure. The court shall not exercise its independent judgment
on the evidence, but shall determine only whether the act or
decision is supported by substantial evidence in light of the whole
record.

(b) Sections 1123.470, 1123.630 and , 1123.640 , and 1123.650 of
the Code of Civil Procedure do not apply to judicial review of
proceedings under this division.

Comment. . . . Under subdivision (b), some provisions of the
judicial review statute do not apply to review of proceedings under
this division. Because Section 1123.470 on burden of proof does not
apply to review of proceedings under this division, existing law
continues to apply. See, e.g., Davidon Homes v. City of San Jose, __
Cal. App. 4th __, 62 Cal. Rptr. 2d 612, 617-18 (1997).

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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