CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study B-800 June 11, 1997

First Supplement to Memorandum 97-36

Public Utility Deregulation: Issues Affecting CLRC Report

Attached to this supplemental memorandum are the following items:

Exhibit p.
1. PacificBell Letter ... ... . . . 1
2. Southern CaliforniaEdison Letter . . .......... . ... .. ... ... ... .... 3
3. PUC Staff Draft Report on Code Revisions . ....................... 5

These materials raise the issues discussed below.

Role of CLRC

Pacific Bell and Southern California Edison urge the Law Revision
Commission to take an active role in drafting specific legislation for Code reform.

The Law Revision Commission has a narrowly limited mandate in this area.
SB 960 provides that the PUC is to report on Code revision by June 30 “in
consultation with the Law Revision Commission”. In order for the Law Revision
Commission to recommend specific legislation for enactment, further
authorization by the Legislature would be necessary.

Deregulation v. Competition

Pacific Bell’s basic position is that, since the market for local telephone service
is open to competition now, deregulation is appropriate now. Thus Pacific Bell
disagrees with the Law Revision Commission’s tentative conclusion that criteria
and standards should be established for deregulation.

The staff does not believe the Law Revision Commission intends to foreclose
the possibility that the criteria and standards could be as simple as: When
markets are open to competition, there shall be no further regulation. Our only
thought is that the criteria and standards should be clearly stated in advance and
not be left to ad hoc decisionmaking. This could be made more clear in our
report.

The more significant issue, we think, is the one raised by Pacific Bell in the
main memorandum — who is to make the decision as to criteria and standards,
the Public Utilities Commission or the Legislature?
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Publication of Charts

The charts included in the Public Utilities Commission’s staff draft on Code
revision will be limited to those sections that the PUC believes should be revised.
It will not include matters that have been raised by stakeholders but rejected by
the PUC.

This accentuates the question whether the Law Revision Commission should
publish more complete charts as part of its consultation. The Law Revision
Commission’s draft report identifies areas of disagreement generally, without
reference to specific Code sections.

The main problems with publication of charts are (1) the positions of the
parties shift as we go through this process (e.g., PUC now agrees with some
suggestions it initially disagreed with), and (2) time and resource limitations
make it difficult for the Law Revision Commission staff to update the charts
satisfactorily. We must also ask whether, realistically, the charts will be of
significant benefit to the Legislature at this stage in the process.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary



J. A Gueldner
Vice President
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June 6, 1997 R
JUN 091897
Nathaniel Sterling, Executive Secretary i

California Law Revision Commission e
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303 '

Dear Mr. Sterling:

Thank you for the opportunity to comment on the California Law Revision
Commission (CLRC) draft report on Public Utility Deregulation. In general,
we found the report to be balanced and fair in representing the different
perspectives on code revision expressed by Pacific Bell and other parties.
We strongly urge the CLRC to assume a leadership role in revising an
outdated and antiquated Public Utilities Code. The CLRC should consider
drafting specific legislation to accomplish code revisions for legislative
committees to consider later this year. Policies for the transition period are |
more appropriately designed by the Legislature than by the CPUC. Services |
should be exempted from the code sections that are no longer appropriate or
effective due to competition, as detailed in our submission to the CLRC on
May 14, 1997.

We are still concerned, as noted in our May 2, 1997, comments, that your ;
recommendation requiring the CPUC to establish criteria and standards to
determine when competition exists for each phase of deregulation would
unnecessarily delay competition in the California marketplace. California can
ill afford to wait until some undefinable measure of competition occurs in
every market and for every product before updating its laws. Both the
California legislature and U. S. Congress have opened all telecommunications
markets to competition; the Telecommunications Act of 1996 has mandated
full competitive protections. There is no need for incremental revisions that
will leave the CPUC burdened with hotly contested issues that are
complicated by competitors’ attempts to “game” the regulatory process.

Sincerely,

Attty

i






Q61187 ug:ul Q818 302 2030 LAW DEPT-AGC doo2:003

08/10/97 08:50 FAX 516 441 40147 SCE/SACRAMENTO @ooz/003

SOUTNMLEN CALIEDNG

EDISON |

Banlor Vivs Presiden
Yo LIS VTR L oAt Vain puny

~BW OV o CLImIssing:
F‘. il llf[;l: LJ

JUN 11 1997

June 9, 1997

Mr, Nathaniel Sterling r"e'-*-——-—-—-_m
Executive Director

California Law Revision Commission

4000 Middlefield Road Room D-1

Pelo Alto, CA 94303-4739

Re: Report on Public Utihties Deregulation

Deax Mr. Sterling:

Southern California Edison Company (“Edison”) appreciates the effort
the California Law Revision Commission has put into its Report on Public Utilities
Deregulation, pursuant to S.B. 960. We particularly would like to commend the
Law Revision Commission for the fair and balanced forum it has provided, and its
efforts to accurately and faitly portray the views of parties.

Edison would like to join in Pacific Bell's request of June 6, 1997 in
urging your commission to assume 2 le adership role in updating an cutdated and
antiquated Public Utlities Code. Section 12 of S,B. 960 provides that by June 30,
1997 “the Public Utlities Commission in tonsultation with the Law Revision
Commission shall submit a report to the Legislature on needed revisions of the
Public Utilities Code” However, the CPUC"s draft report does not include a2 specific
proposal with legislation for the Legislature to consider. We agree with your report
that the procedure followed by the CPUC left the Law Revision little Hime to
perform its role. As your report notes, the CPUC has indicated that “it is the
Commission’s desire to continue discussions into the 1998 session.”

Therefore, we request that the Law Revision Commission work with
the parties to draft legislation for legislative committee consideration later this
year. First, as you report, the CPUC is not resourced sufficiently to draft needed
revisions. Moreover, the CPUC is itgelf an interested party in statutory reform — an

‘independent, disinterested agency such as the Law Revision Commission should be
responsible for drafting the needed statutory revisions. The Law Revision
Commission has the expertise, and statutory mission, to revise obsolete code and
propose needed xeforms to the Legislature. In areas where there is disagreement
between the CPUC and the parties, the Law Revision Commissiog serves asa
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June §, 1597

neutra) and unbiased mediator. In some areas, the disagreement represents a
drafting problem, where the Law Revision Commission’s expertise can contribute
significantly. In other areas, the Law Revision Commission can serve as an

unhiased reporter and provide the parties views ip a manuer that will allow the
Legislature to focus on the policy considerations.

Again, we would like to thank you for your efforts to date and hope
that we can continue to work with you and your Comumission on a report that would
provide draft legislation for legislative committee consideration.

Vermtruly yo

JAM:1an LW2T1600.005

cc: . Senator Steve Peace

Assemblyman Bill Leonard
Jean Veith (CPUC)
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Staff Draft 6/9/97

Report to the Legislature on Revisions of the Public Utilities Code
Resulting from Restructuring of Regulated Industries

Part1 —  Discussion

Part 11 - Table: Revisions to Existing Law Recommended
by the CPUC

PartIII - Draft Language
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Attachment 1: Revisions to Existing Law
(by Law Revision Commission Policy Issue Categories)

Attachment 2: Stakeholders’ Comments on CPUC Draft Report



Staff Draft 6/9/97
Report to the Legislature on Revisions of the Public Utilities Code
Resulting from Restructuring of Regulated Industries

Part I: Discussion

Summary

This report describes a bifurcated approach to comprehensive review and
revision of the California Public Utilities Code. The California Public
Utilities Commission (CPUC) recommends that the Legislature support
development of a new, substantially revised Code, reorganized to separately
group all provisions particular to the CPUC’s general authority, its specific
oversight of each regulated industry (on an industry by industry basis), its
consumer protection jurisdiction, and its authority to order fines or other
sanctions for violations of law. Recognizing that this endeavor cannot be
accomplished within the remainder of the 1997-98 legislative session, the
CPUC recommends a number of revisions to existing law which could be
made this session. In cases where consensus among stakeholders is
believed to exist at this time, the CPUC submits draft language.

Introduction

This is the report of the California Public Utilities Commission (CPUC), -
prepared and submitted to the Legislature pursuant to the directive in
Section 12 of Senate Bill (SB) 960 (Stats. 1996, Ch. 856), which provides:

“On or before June 30, 1997, the Public Utilities Commission in
consultation with the Law Revision Commission shall submit a report
to the Legislature on needed revisions of the Public Utilities Code
that result from the restructuring of the electrical, gas, transportation,
and telecommunications industries.” (SB 960, Section 12.)

This report follows upon the earlier report, dated March 31, 1997, required
by Section 14 of SB 960. We submitted the March report as a “status
update” on our preliminary review of the Public Utilities Code for revisions
warranted by the “changing competitive environment in which regulated
and unregulated entities are competitors.” (SB 960, Section 14.)
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We embarked upon this project with the perspective that Code reform
should not be considered—and ultimately could not be accomplished--
without thoughtful input from the many stakeholders, including the
regulated entities within each industry, their unregulated competitors, and
the various customer groups served. We solicited their views, and in the
March report, summarized the opinions we received. We also circulated a
draft of this report for public comment and the responses we received are
reproduced in Attachment 2. These several rounds of public input, together
with the observations of the Law Revision Commission, have served to
stimulate our thinking and in many instances, have caused us to reconsider
our preliminary assessments about how the Code should be revised.

The Public Utilities Code—A Brief Historical Review

In 1911, California voters passed a constitutional amendment reestablishing
the Railroad Commission and authorizing the Legislature to confer upon the
agency broad regulatory power over public utilities as well. In 1946 the
agency was renamed the California Public Utilities Commission to reflect
its broader mission.

The “Public Utilities Act” of 1911 (Stats. 1911, Ex. Sess) repealed all prior
statutes governing the regulation of railroads and other transportation
companies and formed the primary basis for the current Code. The last
comprehensive review of public utility regulation in California, in 1951,
resulted in enactment of “The Public Utilities Code” (Stats. 1951, ch. 764)
which reorganized and modernized the previous body of statutory law. The
1951 codification, an effective restatement of public utility law, is the
skeleton upon which all subsequent statute has been grafted. This
restatement provided for monopoly-type regulation of all stationary utilities
and comprehensive economic and some non-economic (safety and
insurance) regulation of transportation entities by the CPUC.

While water remains predominantly a monopoly industry, substantial
change has occurred in the electrical, natural gas, telecommunications, and
transportation industries in the ensuing forty-six years. The CPUC believes
that the time is now ripe for another extensive review and revision of the
Code.
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The Competitive Status of Regulated Industries

The electrical, natural gas, telecommunications, and transportation
industries have all been affected by technological and economic factors
which have altered and continue to alter perspectives on the kind of
governmental regulation needed, and in some instances, whether regulation
is needed at all. The Law Revision Commission’s June 12, 1997 report to
the Legislature, submitted in its consultative capacity pursuant to Section 12
of SB 960, contains a useful synopsis of each industry, subtitled “Current
Status of Restructuring and Deregulation”. It does not appear necessary or
helpful to duplicate this work. However, in order to set an appropriate
context, both substantively and procedurally, for the Code revisions we
propose, we include a brief summary of the competitive status of each
industry.

Electrical Industry. Last year the Legislature passed and the Governor
signed Assembly Bill (AB) 1890 (Stats. 1996, ch. 854), a comprehensive
framework for the restructuring of the electric services industry in
California, which codified, in large part, the CPUC’s 1995 policy decision,
Decision (D.)95-12-063, as modified by D.96-01-009. Implementation of
AB 1890 will usher in, beginning in 1998, a new era in the provision of
electric power and related services. It is anticipated that electric generation
will become a competitive service, its price set by market forces, and that
“direct access” will become available to all retail customers who desire to
choose their electricity suppliers. As contemplated by AB 1890, the CPUC
will continue to have regulatory authority over the ongoing monopoly
distribution functions of investor-owned electric public utilities and over
any generation facilities they retain and operate, and will have expanded
consumer protection responsibilities.

Timely implementation of AB 1890 is the CPUC’s highest priority electric
industry undertaking. As directed by the Legislature, the CPUC has been
working to facilitate the attainment of all necessary federal approvals from
the Federal Energy Regulatory Commission and to address, in its own
proceedings, the numerous other implementation issues.




Natural Gas Industry. The impetus for competition in the natural gas
industry, unlike the electric industry, arose at the federal level. Passage in
1978 of the Natural Gas Policy Act led to federal decontrol of wellhead
prices by 1985. The CPUC’s actions over the decade spanning 1984 to
1993, have resulted in an increasingly competitive natural gas market for
California consumers. However, the equivalent of full “direct access” does
not exist, as only large consumers and some aggregators can choose their
natural gas suppliers--residential and small commercial customers do not
have that option at present. Thus, while currently the natural gas industry is
more competitive than the electric industry in many respects, upon
implementation of AB 1890, the electric industry will assume the lead.

As noted in our 1997 business plan, the CPUC expects to issue, later this
summer, a Natural Gas Strategy which will review the tasks remaining to
provide all customers with competitive gas supply options and explore other
competitive issues, such as equal access to market information by regulated
and unregulated entities. The CPUC envisions that state legislation will be
necessary to accomplish some of the remaining tasks and that ultimately, its
regulatory role vis a vis investor-owned natural gas public utilities is likely
to mirror its electric industry oversight responsibilities.

Telecommunications Industry. Consistent with the historical role of the
CPUC in regulating monopoly markets, we will continue to play a pivotal
role, in the next several years, overseeing the transition from monopoly to
competitive local exchange markets. Specifically, we will be reviewing and
adjusting our own rules and regulations to respond to increased competition.
Pricing rules and tariffing requirements are just two examples of the
regulatory construct for telephone corporations we will be examining, and
revising or eliminating. Some of the rules are of our own making, while
others are embedded in statute. To eliminate statutory requirements, we
will need Legislative assistance.

Our dilemma is to balance the interests of competing groups of
telecommunications providers, always bearing in mind what is best for
consumers. If the rules governing incumbents are eliminated too early,
incumbents in high cost areas with no prospect of imminent competition
will be free to charge their customers the full cost of providing service and
to reduce the scope of services provided. At the same time, incumbents
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facing increasing competition over the next several years will find
themselves hamstrung by outmoded regulations which will inhibit their
ability to respond to that competition. Balancing incumbents’ market power
against their need to become competitive companies will be a continuing
challenge. We believe it is imperative to evaluate the strength of
competition in specific markets and regions as a predicate to reducing or
eliminating regulation.

In order to determine the appropriate time for eliminating or minimizing
long-standing rules or regulations, we believe it will be necessary to
develop one or more standards for competition. In our view, the CPUC
should develop competitive criteria to be applied in specific markets or
specific geographic areas, or both, and once a determination is made that
sufficient competition has been reached there, the application of certain
categories of rules and regulations should cease. However, it would be
unwise and overly restrictive to establish in advance a rigid standard to be
applied in all cases. As mentioned above, legislation will be necessary to
enable the CPUC to relieve incumbents from compliance with specific
statutes.

Transportation Industry. As a result of federal preemption over the years,
the states no longer have economic regulatory authority over most railroad
operations. With the exception of railroads that are not part of the interstate
rail network, the CPUC’s regulatory oversight is generally limited to
enforcement of safety provisions applicable to railroads, transit systems and
grade crossings.

Over the years, the CPUC had considerably lessened the extent to which it
regulated the rates of motor carriers of property. Our economic regulatory
authority over truckers, however, was mostly terminated by federal law,
effective January 1, 1995, which generally preempts state regulation
relating to the prices, routes and services of motor carriers that transport
property, with the exception of household goods carriers. Last year AB
1683 (Stats. 1996, ch. 1042) transferred all remaining state jurisdiction over
such motor carriers to the California Highway Patrol and to the Department
of Motor Vehicles. More recent federal legislation has narrowed the
exception for household goods carriers. The CPUC continues to have
regulatory authority over household goods carriers and over two types of
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passenger carriers, passenger stage corporations and charter party carriers.
While the CPUC once regulated airlines, that authority has been preempted
by federal law. '

A New Public Utilities Act

The Goal. The emergence of competition in many regulated public utility
sectors, together with federal preemption of the states in a number of areas,
has created industry structures very different than those which existed in
1951. The regulatory system designed by the Legislature in 1951, and
amended over the ensuing forty-six years to address myriad changed or
unique circumstances, needs substantial reform.

We envision a new Public Utilities Act which, when passed by the
Legislature and signed by the Governor, will create a substantially reformed
set of laws governing public utilities and related entities'. The new Act
should be organized to separately state, at a minimum: 1) a core group of
general provisions, definitions, and broadly applicable regulatory authorities
vested in the CPUC; 2) by industry?, all provisions particular to the CPUC’s
oversight and regulation of that industry; 3) the CPUC’s consumer
protection jurisdiction, and 4) a revised statement of the CPUC’s authority
to order fines or other sanctions for violations of law.

We suggest this industry-specific, “building block” approach because it
appears to us to be a conceptually clean and organizationally flexible way to
structure a new body of regulatory law which will not only fit current

' It should be noted that not all of the existing Public Utilities Code pertains fo the
jurisdiction of the CPUC. We are proposing revision of those portions of the Code that
relate to the CPUC (generally Divisions 1 and 2, and 4 through 4.9). Division 5, for
example, contains provisions applicable to municipal utilities; Divisions 10 through 26
generally concern various metropolitan and county transit districts, county transportation
commissions, and the like. The CPUC expresses no opinion on whether any of these
Divisions of the Code require revision.

? The term “industry” is used loosely to categorize discreet areas of CPUC jurisdiction
over different kinds of public utilities and is not limited to the four industries (electric,
natural gas, telecommunications, transportation) identified in Section 12 of SB 960.
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regulatory regimes but prove adaptable, and so better meet the needs of
evolving regulatory paradigms.

As the Law Revision Commission has recognized, the core issue which will
confront Code revision in every area except transportation “is whether
sufficient competition exists within an industry to permit ... [the
dismantling of] the existing monopoly regulatory system”. (LRC 5/23/97
staff draft, p. 1.) The Law Revision Commission reached this conclusion
after reviewing areas of general agreement and disagreement about Code
reform within the four targeted industries. As a tool for exploring
stakeholders’ views, the Law Revision Commission developed a
categorization system for major policy issues (i.e. “direct regulation of
service providers”, “consumer protection”, etc.). This categorization system
has been useful in advancing the dialogue among stakeholders to date. We
reproduce it in Attachment 1 and group within each category the Code
sections we believe applicable.

In our view, comprehensive Code reform can also provide an appropriate
opportunity to consider, or reevaluate, various procedural issues, whether
more or less directly related to competition in the four targeted industries.
For example, regulated energy and telecommunications utilities are
providing an increasing array of services, resulting in an enormous increase
in advice letter filings (tariff change proposals). In the telecommunications
industry, where the number of service providers continues to increase, this
impact is particularly pronounced. The CPUC is currently in the process of
revising procedures for filing and processing advice letters.” However, in
order to further expedite processing, it may be desirable to enact legisiation
authorizing the CPUC to delegate additional authority in this area to its
staff. :

Another example concerns more generic process issues. Last year the
Legislature enacted two bills dealing with CPUC procedures (SB 960, Stats.
1996, ch. 856) and with judicial review of the CPUC (SB 1322, Stats. 1996,
ch. 855). These bills both become operative on January 1, 1998. It may be
appropriate to review these areas as part of the comprehensive Code rewrite
we propose. However, before the Legislature revisits the fundamental
determinations made by SB 960 and SB 1322, we believe there should be

* These procedures are contained in the CPUf:E General Order 96.
J



some reasonable period for implementation of these reforms and for
consideration of their effectiveness.

The scope of this recommendation is intentionally broad and ambitious and
we recognize that Code revision on the scale we suggest will require a
significant investment in time and resources. The fact that consensus is
generally lacking on the ultimate issue—whether competition within
specific industries is sufficient to disband monopoly regulation—
underscores this reality. While it is unlikely a total overhaul of the Code
can be accomplished during the remainder of the 1997-98 legislative
session, we hope, with the assistance of the Legislature, to frame a timeline
for such an undertaking. Moreover, we are confidant significant progress
toward Code reform can be made this session. Below we outline an
approach which we believe will yield positive results.

More Immediate Steps. Part Il of this report is a table which indicates, by
specific code section, our proposals for the revision of existing law,
independent of the comprehensive Code rewrite described above. Where
we recommend repeal of a section, we indicate that in the table. It should
be noted that in those cases where we suggest repeal of a specific statute
that is repetitive of a statement of general jurisdiction and appears to have
become surplusage with time, it is not our intent to eliminate the CPUC’s
authority.

Some of our proposals for amendment of existing law can be readily
accomplished, and in many such cases we include draft language in Part I1I
of this report. Where consensus exists that a specific section requires
revision, but disagreement exists among stakeholders regarding the nature
of such revision, we have not attempted to draft language.
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