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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study B-800 April 16, 1997

Memorandum 97-28

Public Utility Deregulation: General Considerations

This is the first of a series of memoranda on public utility deregulation. This

memorandum presents general information on the public utility deregulation

study and its organization. This memorandum will be followed by memoranda

dealing with deregulation in the following industries:

(1) Electrical (Memorandum 97-29)

(2) Gas (Memorandum 97-30)

(3) Transportation (Memorandum 97-31)

(4) Telecommunications (Memorandum 97-32)

BACKGROUND

Senate Bill 960

Senate Bill 960, which was enacted into law as 1996 Cal. Stat. ch. 856,

provides:

SEC. 12. On or before June 30, 1997, the Public Utilities
Commission in consultation with the Law Revision Commission
shall submit a report to the Legislature on needed revisions of the
Public Utilities Code that result from the restructuring of the
electrical, gas, transportation, and telecommunications industries.

This law is part of the public utilities restructuring package enacted during the

1996 legislative session after extensive conference committee hearings on the

matter.

Section 12 of the bill, requiring a report on needed revisions of the Public

Utilities Code, assumes that the restructuring of public utility regulation, or

deregulation, renders parts of the Code obsolete. The existing Code is based on a

model of regulation of monopolies through command and control, whereas the

new statutory scheme provides procedures suited to the emerging competitive

utility marketplace. In this respect, many of the statutory responsibilities of the

Public Utilities Commission may be antiquated and unnecessary.
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The concept of Section 12 is that the Public Utilities Code needs to be cleaned

up to reflect the new statutory approach. The Public Utilities Commission is the

utilities regulation expert, and the Law Revision Commission is the revision of

obsolete statutes expert; so the bill requires a report of the PUC in consultation

with the CLRC. The conference committee, in coming up with this scheme, also

was conscious of the Law Revision Commission’s expertise in the area of

administrative procedure. The CLRC’s administrative procedure work

influenced the conference committee in its proposals on PUC hearing and

judicial review procedures.

The phrasing of this statutory assignment imposes primary responsibility for

the report on the Public Utilities Commission. It is appropriate that the PUC take

the lead on this project, based on the subject matter and the time allotted.

Consultation

To our knowledge, the Law Revision Commission has never before been

asked by the Legislature to act in a consultative capacity with another agency.

CLRC’s enabling statute does require CLRC to “confer and cooperate” with any

legislative committee on revision of the law, and requires state agencies to give

CLRC “full information, and reasonable assistance in any matters of research

requiring recourse to them”. Gov’t Code §§ 8286, 8295. However, we have no

models as to how to conduct a consultation on a particular topic.

The Law Revision Commission has decided to execute its consultative role by

reviewing materials prepared by the Public Utilities Commission — focusing on

procedural and substantive problem areas identified by PUC or by other

interested persons — and making recommendations to the Legislature on the

problem areas.

PUC Status Update on Code Revision Efforts

The Public Utilities Commission has issued a status update on its efforts to

revise the Code, and has forwarded the material to the Law Revision

Commission to enable us to provide the necessary consultation for the PUC’s

June 30 report. The material forwarded consists of (1) a cover letter to members

of the Legislature involved in the public utility deregulation effort (see Exhibit

pp. 1-2), (2) a copy of stakeholder comments on SB 960 code revisions, (3) a copy

of stakeholder reply comments on SB 960 code revisions, and (4) a chart

organizing this material and giving PUC’s preliminary reactions to the
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comments. Items (2)-(4) are not attached to this memorandum; we are

reorganizing that material for presentation in the memoranda on deregulation of

particular industries.

The material included in the Public Utilities Commission’s status update was

generated by first requesting interested persons (particularly participants in the

legislative deregulation process) for their comments. The comments received

were then recirculated for response. PUC’s industry division, legal, and ALJ staff

reviewed the comments and responses in formulating PUC’s preliminary

reactions.

The Public Utilities Commission indicates that it had hoped to be able to

introduce legislation in 1997 to effectuate consensus code changes that arise out

of the reporting effort. But, “there were only a few such code changes.” Exhibit p.

2.

GENERAL OBSERVATIONS

The Law Revision Commission staff has a few general observations on the

process to date.

PUC’s Working Relationship with CLRC

The Public Utilities Commission staff has been cooperative in keeping the

Law Revision Commission’s staff informed of PUC activities on this study, and

promptly providing CLRC staff with copies of materials when requested.

We do note that the procedure followed by PUC leaves CLRC some, but not a

lot, of time to perform its consultative role. However, this is not critical, since that

role is basically reactive — reporting to the Legislature on identified problems.

PUC’s Procedure

SB 960 requests a report on needed revisions by June 30. The Public Utilities

Commission apparently has interpreted this directive to require only a general

indication of policy and not actual proposed legislation by that date. Their status

report indicates that, apart from consensus changes that may be made during

1997, it is their desire to continue the discussions into the 1998 legislative session

“when more detailed conversations may take place.” Whether this satisfies the

Legislature’s intent is not clear to CLRC’s staff.

The Public Utilities Commission is employing a passive, rather than an active,

procedure in response to the statutory directive. That is, PUC is letting others
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come up with proposed changes and then reacting, rather than initiating change.

We do not know whether the Legislature, in enacting SB 960, intends PUC to take

a leadership role in the code revision effort.

The procedure being employed by PUC is consistent with its general position,

manifested in its reaction to the comments received, that full competition has not

yet developed in the regulated industries, and therefore statutory dismantling of

the regulatory structure is premature. This general position will be elaborated in

the memoranda on particular industries.

CLRC’s Procedure

The Law Revision Commission staff anticipates a rather brief consultation

process. We expect that the matter will be considered at two CLRC meetings. The

first meeting will focus on input from interested persons. The second meeting

will finalize the CLRC’s report to the Legislature. The first meeting is tentatively

scheduled for May 2, 1997; the second for June 12, 1997. We have publicized this

study to persons on the PUC’s mailing list, to other interested persons identified

for us by committee staff and by industry representatives, and to the legal

community at large by means of a press release. See Exhibit p. 3.

While our intent is to address problem areas for the Legislature, it is already

apparent that the differences among the interested persons in basic perspective

and approach are so substantial that we will be unable to resolve the myriad of

individual issues that are raised in the memoranda on particular industries.

Instead, we will need to understand the differing policies reflected in the

individual issues so that we can make a useful report on this matter to the

Legislature.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary








