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Study N-300 April 18, 1997

Memorandum 97-27

Administrative Rulemaking: Interpretive Guidelines (Staff Proposal)

INTRODUCTION

At its February 1997 meeting, the Commission began considering whether an

exception to full rulemaking procedures is appropriate for a non-binding

statement of an agency interpretation of law (an interpretive guideline). See

Memorandum 97-12 and its First Supplement.

Public comment on the topic is summarized in the February 27, 1997 meeting

Minutes, the relevant portion of which is attached as an Exhibit.

Two letters of comment received since the meeting are also attached, as is a

revised proposal by Professors Asimow and Ogden.

This memorandum discusses the principal policy issues relating to an

interpretive guideline exception. Staff recommendations on these issues are

indicated in the text of the memorandum. Language to effect the staff’s

recommendations is attached as an Exhibit.
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PUBLIC COMMENTARY

Those in favor of an exception argue that requiring full rulemaking

procedures for adoption of an interpretive guideline is unduly burdensome and

often results in an agency choosing to forego adopting a rule, instead adopting

an interpretation in violation of the APA (as an underground regulation) or

remaining silent. Neither alternative benefits the regulated public, who have an

interest in receiving valid, timely information as to an agency’s interpretations of
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law. Furthermore, proponents believe that full rulemaking procedure is not

justified when adopting a purely advisory guideline that lacks the force and

effect of law.

Those opposing an exception doubt the possibility of adequately defining an

interpretive guideline that lacks the force and effect of law. In particular, they

feel that an interpretive guideline entitled to any measure of judicial deference in

interpreting a statute is not entirely without legal effect. Furthermore, whether

legally binding or not, opponents believe that an interpretive guideline will have

considerable practical effect, as most members of the regulated public will

conform their behavior to an agency guideline in order to avoid hassles.

Therefore, because an interpretive guideline will have some legal and practical

effect, adoption of an interpretive guideline should be subject to rulemaking

procedures.

If an exception is made for interpretive guidelines, opponents would like to

see it limited in the following manner:

(1) Interpretive guideline adoption procedures must provide for meaningful

public participation. Public participation educates regulators who often lack

current and accurate information on the matter to be regulated. Also, advance

public notice provides a time period in which affected parties can conform their

behavior to the pending guideline.

(2) Interpretive guidelines must be readily available to the public.

(3) Compliance with a properly adopted interpretive guideline should

provide a safe harbor from actions enforcing the interpreted statute.

(4) An interpretive guideline exception should not preclude invalidation of an

improperly adopted regulation.

GENERAL POLICY

Discussion

Rulemaking procedures are generally perceived to be burdensome. An

agency with limited resources or time may find it difficult or impossible to adopt

a particular interpretive guideline because of these procedural burdens. Mr.

Ratliff provides several concrete examples of this. See Exhibit pp. 17-23.

The question, however, is not whether rulemaking is burdensome, but

whether it is unduly burdensome in the specific context of interpretive

guidelines.



– 3 –

The staff is persuaded that full rulemaking procedures are inappropriately

burdensome in adopting an interpretive guideline, for two reasons:

(1) Because an interpretive guideline is advisory only and lacks the force and

effect of law, the elaborate public participation and impact analysis mechanisms

of rulemaking procedure are overly protective. The public needs little protection

from nonbinding agency advice.

To the contrary, agency advice is generally beneficial. As the court in

Tidewater acknowledged, the public benefits “if agencies can easily adopt

interpretive regulations because interpretive regulations clarify ambiguities in

the law and ensure agency-wide uniformity.” Tidewater Marine Western, Inc. v.

Bradshaw, 14 Cal. 4th 557, 576, 927 P.2d 296, 307, 59 Cal. Rptr. 2d 186, 197 (1996).

There are, however, significant disagreements over what it means for an

interpretive guideline to be advisory only and lack the force and effect of law. To

the extent that an interpretive guideline does have effect, some public oversight

of interpretive guideline adoption is appropriate.

(2) Unlike a binding regulation, an agency interpretation of law need not be

formally adopted in order to affect the public. Instead, an agency may avoid

rulemaking procedures by declining to adopt an interpretation of general

applicability and applying its interpretation only in case-by-case adjudication.

See id. at 571, 927 P.2d at 304, 59 Cal. Rptr. 2d 194 (“Of course, interpretations

that arise in the course of case-specific adjudication are not regulations, though

they may be persuasive as precedents in similar subsequent cases.”).

Therefore, when rulemaking procedures are so burdensome as to deter

interpretive rulemaking entirely, the procedures have no beneficial effect.

Instead, the agency makes its decision with no public input, and the public has

no advance notice of the agency’s interpretation.

Implementation Issues

In order to implement an interpretive guideline exception, three principal

questions must be answered:

(1) What effect, if any, should an interpretive guideline have?

(2) What procedures, if any, should govern adoption of an interpretive

guideline?

(3) How should the category of exempt matters be defined?

Note that the first two questions are interdependent — the greater the effect

of an interpretive guideline, the greater the affected public’s interest in having a

voice in its creation.
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EFFECT OF AN INTERPRETIVE GUIDELINE

There is consensus that an interpretive guideline, in order to be exempt from

rulemaking procedures, should lack legal force and effect. This is what justifies

circumventing the APA’s procedural protections of the public interest — the

public requires no protection from an agency statement that has no legal force or

effect.

There is a difference of opinion, however, on what it means that an

interpretive guideline has no legal force and effect. In particular, there is

disagreement as to whether an interpretive guideline that is entitled to judicial

deference in some circumstances therefore has the force and effect of law.

It was also suggested that a person complying with an interpretive guideline

should enjoy a safe harbor from actions enforcing the interpreted law.

Judicial Deference

Mr. Livingston suggests that an agency interpretation entitled to any judicial

deference necessarily has some legal effect. Therefore, in order for an interpretive

guideline to lack the force and effect of law, it must not be entitled to any judicial

deference.

In Tidewater, Professor Asimow argued that an agency interpretation lacks the

force of law if it is not binding on the courts or the public. Instead, a court

reviewing an agency interpretation of law exercises independent judgment,

granting whatever deference is appropriate to the circumstances. See Asimow,

The Scope of Judicial Review of Decisions of California Administrative Agencies, 42

UCLA L. Rev. 1157, 1195-98 (1995).

The court in Tidewater disagreed. “To the extent … courts must defer to

agency interpretations found in these regulations, they are rules of law, and the

public disregards them at its peril.” Tidewater at 575, 927 P.2d at 307, 59 Cal.

Rptr. 2d at 197.

While Professor Asimow may be correct that an agency interpretation of law

generally lacks the formal force of law, it does appear to have much of the

practical effect of law.

What’s more, if an agency interpretation is entitled to deference, this

reinforces the inclination of regulated parties to conform their behavior to the

agency’s interpretation, increasing the interpretation’s practical effect.

Alternatives. The question then is whether some minimal legal and practical

effect is inconsistent with an exception to full rulemaking procedures, or is
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acceptable so long as applicable adoption procedures are adequate to protect

affected parties.

Three alternative views of the appropriate degree of judicial deference to be

accorded an interpretive guideline have been presented:

(1) No deference. Under a no deference approach, an agency could legally

communicate its interpretation of law to the public without complying with full

rulemaking procedures, but that interpretation would be entitled to no judicial

deference whatsoever. This is the approach favored by Mr. Livingston.

One oddity of this approach derives from its consistency with the current

treatment of underground regulations. Because underground regulations are

entitled to no deference under existing law (See id. at 577, 927 P.2d at 308, 59 Cal.

Rptr. 2d at 198), this means that an agency could choose between an illegally

adopted underground interpretation of law, or a legally adopted interpretive

guideline, with no practical difference in the result. While it is clearly preferable

that an agency comply with the law, there would be no other incentive to do so.

Therefore, if the adoption procedures for an interpretive guideline impose

any costs or delays, an agency would face the same quandary as under existing

law. The only difference would be the threshold at which the burden imposed by

compliance with procedures might lead an agency to view silence or an

underground regulation as a necessary evil.

(2) Standard Deference. At the other extreme, an interpretive guideline could

be entitled to the same deference due an agency interpretation of law properly

adopted as a regulation. That is, a court reviewing an interpretive guideline

would exercise its independent judgment but could grant whatever deference

was appropriate to the circumstances. For example, where an agency

interpretation addresses a highly technical subject, a generalist court might

concede that an expert agency has an interpretive advantage and defer to that

agency’s interpretation.

This approach is consistent with Professor Asimow’s argument that an

agency interpretive statement is binding on no one, and therefore lacks the force

of law and should not be subject to rulemaking procedures.

The principal shortcoming of this approach is its failure to distinguish

between an agency interpretation adopted as a regulation and one adopted as an

interpretive guideline. With one exception, an agency would have no incentive to

follow the full rulemaking procedure when adopting a nonbinding

interpretation.
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The exception is where an agency has been expressly delegated authority to

interpret a statute, and its properly adopted interpretation can therefore bind the

courts. See discussion, Asimow, The Scope of Judicial Review of Decisions of

California Administrative Agencies, 42 UCLA L. Rev. 1157, 1198-99 (1995). An

agency exercising such delegated authority would need to adopt a regulation

rather than an interpretive guideline. Of course, an agency could choose not to

exercise its authority to issue a binding interpretation by adopting an interpretive

guideline instead.

(3) Weakened Deference. The revised Asimow/Ogden proposal essentially

recommends alternative two, but with an exception that would address the

shortcoming discussed above:

We recommend expanding the comment [to proposed
California Civil Code Section 1123.420] so that less deference would
be given to an interpretive statement than other interpretations
because the interpretive statement was adopted without public
participation, either in the form of notice and comment rulemaking
or adjudicatory procedure.

See Exhibit p. 9.

In other words, in determining what deference an agency interpretation is

due under the circumstances, the fact that the interpretation was adopted with

limited public input would be taken into account.

At least in theory, this would provide an incentive to agencies to adopt

interpretations of law under full rulemaking procedure. To use the expedited

interpretive guideline procedures would result in an interpretation entitled to

less deference and therefore less likely to survive judicial review.

Recommendation. The staff’s recommendation depends on the degree of

procedural protection required in the adoption of an interpretive guideline (see

Adoption Procedures, below).

If the Commission decides (as the staff recommends) that some public participation

should be required in adopting an interpretive guideline, then an interpretive guideline

should be entitled to weakened deference (alternative (3) above).

While the staff agrees that an interpretation entitled to weakened deference

does have some practical and legal effect, that effect is substantially less than the

effect of a regulation that binds or compels. The streamlined public notice and

participation required under the staff proposal should be adequate to protect the

public’s interest in overseeing the adoption of an interpretive guideline entitled

to weakened deference.
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If, however, the Commission decides that no substantial public participation should be

required for adoption of an interpretive guideline, the staff recommends that an

interpretive guideline should be entitled to no judicial deference. The staff believes that

the legal and practical effect of an interpretive guideline entitled to deference is

substantial enough that affected parties should be provided with some notice

and an opportunity to be heard.

Safe Harbor

Mr. Livingston suggests that a person acting in compliance with an

interpretive guideline should have some measure of protection against an

enforcement action for violation of the interpreted statute.

Agency Bound.  As to an enforcement action by the agency that adopted the

interpretive guideline, this makes sense. It would generally be unfair if an agency

could bring an enforcement action against a person for conduct in conformity

with the agency’s own published interpretation of the law.

In order to avoid litigation over the extent to which conduct conformed to an

agency interpretation, a safe harbor provision could be drafted simply to require

an agency to apply their own interpretation in an enforcement action:

In an enforcement action, an agency may not assert an
interpretation of law contradicting an interpretive guideline, to the
extent that the conduct complained of occurred while the
interpretive guideline was in effect.

This approach has the advantage of predictability. If an agency issues an

interpretive guideline defining “agricultural pumping” then the regulated

community knows that the agency cannot assert any other meaning of the term

in an enforcement action unless the interpretive guideline is amended or

repealed. Nor can a new interpretation be applied retroactively.

A less predictable alternative would be to rely on the doctrine of equitable

estoppel rather than codifying an absolute safe harbor rule. A primary concern

justifying a safe harbor is the potential for unfairness to a party who relies on an

agency interpretative guideline. Equitable estoppel would generally protect

against such unfairness, but would permit a court to consider other factors, such

as whether reliance was reasonable and in good faith, and whether operation of

estoppel in a particular case would injure an important public interest.

The government may be bound by an equitable estoppel in the
same manner as a private party when the elements requisite to such
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an estoppel against a private party are present and, in the
considered view of a court of equity, the injustice which would
result from a failure to uphold an estoppel is of sufficient
dimension to justify any effect upon public interest or policy which
would result from the raising of an estoppel.

Lentz v. McMahon, 49 Cal. 3d 393, 400, 777 P.2d 83, 86, 261 Cal.
Rptr. 310, 313 (1989) (quoting City of Long Beach v. Mansell, 3 Cal.
3d 462, 476 P.2d 423, 91 Cal. Rptr. 23 (1970)).

Not only would equitable estoppel prove less reliable than an absolute rule, it

could also lead to more litigation and consume more judicial resources.

The staff recommends codification of an absolute safe harbor rule using the language

provided above. Such a rule would minimize litigation over whether a safe harbor

is available in a particular action, would provide a predictable rule on which the

regulated public can rely, and would provide an incentive to agencies to take

care in adopting an interpretive guideline.

Third Parties Bound. Mr. Livingstone also suggests that a safe harbor should

be extended to prevent enforcement actions by other agencies and by private

individuals. However, such a rule would do more than simply require an agency

to avoid unfairness by abiding by its own statements, it would bind third parties.

This is contrary to the general policy that an interpretive guideline should have

limited legal effect.

This rule would also allow an agency to insulate regulated parties from

citizen suit challenges simply by adopting an interpretive guideline condoning

their behavior.

The staff recommends against extending a safe harbor for actions by third parties.

Professors Asimow and Ogden propose that an interpretive guideline be

entitled to no deference in an action between private parties.

The staff believes that the deference accorded an interpretive guideline

should depend upon circumstances reflecting the reliability of the agency’s

interpretation, such as the degree of public input in its adoption, and not upon

the identity of the parties to an action reviewing the interpretation.

Also, a rule that an interpretive guideline is entitled to no deference in an

action between private parties would undermine the limited “safe harbor” that a

party who relies upon an agency interpretive guideline would otherwise enjoy.

The staff recommends against limiting the deference of an interpretive guideline in

actions between private parties.
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ADOPTION PROCEDURES

The principal components of rulemaking procedure are public participation

and OAL review.

The extent to which these procedures should be required when adopting an

interpretive guideline is discussed below. Secondary procedural matters are

addressed by staff notes in the proposed draft. See Exhibit pp. 25-32.

Public Participation

No one disputes that public participation in agency decisionmaking is

generally beneficial. Public participation provides the regulated public with a

voice in the creation of the rules to which it is subject, educates rulemakers and

provides time for parties to conform their behavior to new rules before they take

effect.

However, the public also has an interest in the efficient operation of

government that is not served by unduly burdensome procedures. Procedures

that serve little purpose but impede or prevent agency communication with the

regulated public should be eliminated or minimized.

Alternative approaches to balancing the public’s interest in efficient agency

communication and the public’s interest in participation in agency

decisionmaking are discussed below.

(1) No public participation. One approach is to completely exempt an

interpretive guideline from public participation requirements. This is the

approach taken under the federal APA, the Model State APA, the Washington

State APA, and the Asimow/Ogden proposal.

This has the advantage of greatly facilitating adoption of an interpretive

guideline.

The obvious disadvantage is the complete absence of any public notice or

opportunity to be heard in the process. As the court in Tidewater observed:

One purpose of the APA is to ensure that those persons or
entities whom a regulation will affect have a voice in its creation …
as well as notice of the law’s requirements so that they can conform
their conduct accordingly. … [T]he party subject to regulation is
often in the best position, and has the greatest incentive, to inform
the agency about possible unintended consequences of a proposed
regulation. Moreover, public participation in the regulatory process
directs the attention of agency policymakers to the public they
serve, thus providing some security against bureaucratic tyranny.
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Tidewater at 568-69, 927 P.2d at 303, 59 Cal. Rptr. 2d at 193
(citations omitted).

Even an interpretive guideline with no legal force or effect will have some

practical effect that may justify giving affected parties a voice in its adoption.

Also, as a general matter, agency decisions will likely be improved by public

participation.

(2) Streamlined public participation. An alternative to completely exempting

an interpretive guideline from public participation is to require streamlined

public participation procedures. Only those procedures that provide for an

essential minimum of public notice and participation would be retained.

This would reduce, but not eliminate, the cost and burden of public

participation procedures, while preserving the core benefits of public notice and

comment.

This approach poses an obvious line drawing problem — which public

participation procedures should be retained as essential and which should not?

Professor Weber, who recommends this approach, would limit public

participation to notice and a period of written comment, with agency certification

that the written comments were read and considered.

Recommendation

The staff recommends Professor Weber’s approach. Simplified notice and an

opportunity to submit written comments that will be read and considered by the

agency educates agency decision-makers, allows an affected person to have a say

in the agency decision, allows time for compliance with that decision, and

imposes only a minimal procedural burden on the adopting agency. See

proposed language and staff notes, Exhibit pp. 25-28.

Pre-adoption OAL Review

Proposed regulatory actions are subject to review by OAL. “It is the intent of

the Legislature that the purpose of such review shall be to reduce the number of

administrative regulations and to improve the quality of those regulations which

are adopted.” Gov’t Code § 11340.1.

Necessity Review. Reducing the number of regulations binding the public

makes sense, but nonbinding interpretive guidelines are a different matter. As

the court in Tidewater noted:
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Though too many regulations may lead to confusing,
conflicting, or unduly burdensome regulatory mandates that stifle
individual initiative, this effect is less pronounced in the case of
interpretive regulations. The public generally benefits if agencies
can easily adopt interpretive regulations because interpretive
regulations clarify the law and ensure agency-wide uniformity.

Tidewater at 576, 927 P.2d at 307, 59 Cal. Rptr. 2d at 197.

The staff believes that there is little need for necessity review of an

interpretive guideline.

Qualitative Review. Under existing law, OAL reviews regulations for clarity,

authority of the agency to act, consistency with other law, adequacy of reference

to other affected law, and nonduplication of other law. See Gov’t Code § 11349.1.

Such review makes sense for a binding regulation, where a defect in one of

these areas could lead to ambiguous or conflicting legal requirements.

The potential consequence of such a defect in an interpretive guideline is

much less serious. At worst, the value of the interpretive guideline as a

communication of the agency’s interpretation would be impaired.

Therefore, while it would undoubtedly be beneficial for OAL to review an

interpretive guideline for qualitative defects, the staff believes the benefit would

be minimal and probably isn’t justified in light of the additional delay that would

result.

Recommendation. The staff recommends against pre-adoption OAL review of an

interpretive guideline.

Post-adoption OAL Review

At the request of a legislative committee, OAL reviews regulations after their

adoption for compliance with the criteria discussed above. See Gov’t Code §

11397.7. For the same reasons discussed above, the staff recommends against post-

adoption qualitative review of an interpretive guideline.

OAL also reviews purported underground regulations. The interpretive

guideline exception will not affect OAL’s authority to conduct such reviews,

except insofar as a properly adopted interpretive guideline is not an

underground regulation. See staff note, Exhibit p. 25, line 17.
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DEFINING INTERPRETIVE GUIDELINE

A clear definition of matters to be exempt from rulemaking procedures is

necessary to clarify the scope of the exemption and thereby minimize litigation

over whether a particular agency statement is an interpretive guideline.

Self-identification

Professors Asimow and Ogden propose a definition of interpretive guideline

similar to that employed in the Washington State APA. This definition requires

that an interpretive guideline be labeled as such. “This approach avoids the

difficult definitional problem of identifying interpretive rules under the federal

APA, an issue that has been litigated hundreds of times.” See Exhibit p. 7.

Self-identification would clarify that an unlabeled agency statement should

not be treated as an interpretive guideline, but would not avoid litigation over

whether an agency statement labeled and adopted as an interpretive guideline is

in fact a regulation with the force and effect of law.

This remaining problem can be avoided by statutorily limiting the legal effect

of an interpretive guideline. A properly labeled and adopted interpretive

guideline would then have the legal effect defined by statute, regardless of any

purported legal effect. See Exhibit, p. 27, line 30.

Policy Statements

A policy statement is a statement of an agency’s approach to the exercise of

the agency’s discretion under the law. Under existing law a policy statement is a

regulation subject to rulemaking procedures. See Gov’t Code § 11342(g).

The federal APA and Washington State APA exempt both interpretive

statements and policy statements from rulemaking procedure. The

Asimow/Ogden proposal does not.

While it would undoubtedly be useful for an agency to communicate some

informally adopted policies to the regulated public, implementing a policy

statement exception would be problematic.

While a relatively clear distinction can be drawn between an interpretation of

law that is legally binding and one that is not, it is much less clear how to

distinguish a “nonbinding” policy statement from a binding expression of

agency policy.

For example, if the Department of Health Services issues a “nonbinding”

statement to all of its employees and to the public explaining that all Medi-Cal
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claims will be audited using a particular method, how is this to be distinguished

from a regulation requiring that a particular auditing method be used?

Under federal law, courts have developed a “definitiveness” test to

distinguish between nonlegislative and legislative policy statements. A

nonlegislative policy statement is one that imposes a tentative rather than

definitive restriction on agency discretion, and is therefore not subject to

rulemaking procedures. A statement imposing a definitive limitation on agency

discretion is a legislative rule and must be adopted through rulemaking

procedures. This distinction has been difficult to apply and has generated a great

deal of litigation. See Asimow, Nonlegislative Rulemaking and Regulatory Reform,

1985 Duke L.J. 381, 390-93.

Because this distinction depends on the post-adoption conduct of the agency,

it is not sufficient to simply label a policy statement as advisory only.

Determining whether a policy statement should be exempt from rulemaking

procedure would require a fact-specific examination of how the statement is

actually employed by the agency. See discussion, id.

The staff believes a definition based on such a distinction would invite

litigation and abuse.

Recommendation

The staff recommends that the definition of interpretive guideline be limited to

properly adopted, self-identifying expressions of an agency interpretation of law, thus:

“Interpretive guideline” means a written statement adopted by
an agency under this article, expressing the opinion of the agency
as to the meaning of a statute, regulation, agency order, court
decision, or other provision of law. An interpretive guideline must
clearly indicate that it is advisory only and must be titled an
interpretive guideline adopted under this article.

Combined with a clear statutory limit on the effect of an interpretive

guideline such a definition provides a bright line distinction between agency

statements eligible for an exemption to rulemaking procedures and regulations

subject to full rulemaking procedures.

Respectfully submitted,

Brian Hebert
Staff Counsel



















































INTERPRETIVE GUIDELINES: STAFF DRAFT

PROPOSED LEGISLATION

____________________

Gov’t Code §§ 11360-11365 (added). Interpretive Guidelines.1

SECTION. 1. Article 10 (commencing with Section 11360) is added to Chapter2
3.5 of Part 1 of Division 3 of Title 2 of the Government Code, to read:3

Article 10. Interpretive Guidelines4

Section 11360. Definition5

11360. As used in this chapter, “interpretive guideline” means a written6
statement adopted by an agency in compliance with the requirements of this7
article, expressing the opinion of the agency as to the meaning of a statute,8
regulation, agency order, court decision, or other provision of law. An interpretive9
guideline shall clearly indicate that it is advisory only and shall be titled an10
interpretive guideline adopted under this article.11

Comment. Section 11360 defines an interpretive guideline. An agency statement is not an12
interpretive guideline unless adopted in compliance with the requirements of this article. If an13
agency statement purports to be an interpretive guideline but was not adopted in compliance with14
the provisions of this article, it may be a regulation. See Gov’t Code § 11342(g). A regulation that15
is not properly adopted under this chapter is invalid. See Gov’t Code § 11340.5.16

☞ Staff Note. The Comment to this section addresses the relationship between interpretive17
guidelines and underground regulations.18

An interpretive guideline is not a regulation. However, as the Comment makes clear, the19
definition of interpretive guideline includes a requirement that the statement be adopted in20
compliance with the requirements of this article. Therefore, a procedural defect in adopting an21
interpretive guideline will take the adopted statement out of the definition of interpretive22
guideline. In most cases the statement will then be an improperly adopted underground23
regulation.24

Therefore, under existing law, an improperly adopted interpretive guideline would be subject to25
OAL and judicial review and invalidation as an underground regulation. See Gov’t Code §§26
11340.5, 11350. As an underground regulation, it would be entitled to no judicial deference. See27
Tidewater Marine Western, Inc. v. Bradshaw, 14 Cal. 4th 557, 577, 927 P.2d 296, 308, 59 Cal.28
Rptr. 2d 186, 198 (1996).29

Section 11361. Procedures for adoption, amendment, or repeal of an interpretive guideline30

11361. (a) To adopt, amend, or repeal an interpretive guideline, an agency shall31
complete all of the following procedures:32

(1) Provide public notice of the proposed action, as provided in Section 11362.33
(2) Prepare a preliminary text of the proposed action. The preliminary text shall34

be provided to any person requesting a copy.35
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(3) Accept written public comment for 30 calendar days after providing the1
notice required in paragraph (1).2

(4) Certify in writing that all written public comment received in the period3
provided in paragraph (3) was read and considered by the agency.4

(5) Prepare the final text of the proposed action, subject to the limitations of5
Section 11363.6

(6) Submit the final text of the proposed action and the certification required by7
paragraph (4) to the office.8

(7) Publish the final text of the adoption, amendment, or repeal of an interpretive9
guideline in a comprehensive and publicly available compilation of interpretive10
guidelines maintained by the agency, and if feasible, publish the final text11
electronically.12

(b) The adoption, amendment, or repeal of an interpretive guideline is effective13
immediately when the agency satisfies all of the requirements of this section.14

Comment. Section 11361 catalogs the procedures to be followed in adopting, amending, or15
repealing an interpretive guideline. Compare Article 5 of this chapter (procedures for adopting,16
amending, or repealing a regulation).17

Section 11362. Notice18

11362. (a) The agency shall mail notice of a proposed adoption, amendment, or19
repeal of an interpretive guideline to the office and to any person who has20
requested notice of agency regulatory actions. In cases in which the agency is21
within a state department, the agency shall also mail or deliver notice to the22
director of the department.23

(b) Notice of a proposed adoption, amendment, or repeal of an interpretive24
guideline shall include both of the following:25

(1) A clear overview explaining the purpose and effect of the proposed action.26
(2) Instructions on how to receive a copy of the preliminary text of the proposed27

action and on how to submit a written comment relating to the proposed action.28
Instructions shall specify the deadline for submission of a written comment.29

Comment. Section 11362 specifies the content and delivery requirements of the notice required30
under chapter (1) of subdivision (a) of Section 11361. Compare Gov’t Code §§ 11346.4 &31
11346.5 (notice requirements for adopting, amending, or repealing a regulation).32

Section 11363. Limitation on Final Text33

11363. (a) The final text of the adoption, amendment, or repeal of an interpretive34
guideline shall be sufficiently related to the preliminary text provided to the public35
pursuant to paragraph (2) of subdivision (a) of Section 11361 that the public had36
adequate notice that the change could reasonably result from the originally37
proposed action.38

(b) An agency may not adopt a final text that does not satisfy subdivision (a).39
Comment. Section 11363 provides that a final text may not differ from a preliminary text to40

the extent that the public could not reasonably have predicted adoption of the final text. However,41
nothing in Section 11363 prevents an agency from reinitiating the procedures in this article, with42
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a former final text as a preliminary text. This section incorporates the substance of subdivision (c)1
of Section 11346.8 relating to the adoption, amendment, or repeal of a regulation.2

☞ Staff Note. The limitation expressed in Section 11363 is necessary to safeguard the integrity3
of public participation. If the final text is so different from the preliminary text that the public4
could not reasonably have foreseen the outcome of the process, then public comment is5
meaningless.6

In the best case, an agency may realize, as a consequence of public input, that a proposed text is7
substantially defective and must be revised so extensively that the public could not reasonably8
have predicted the agency’s final decision. In such a case, there has been no public comment on9
the interpretive guideline in its final form. It is therefore appropriate to begin the process again.10

In the worst case, an agency could abuse the process by proposing a token preliminary text in11
order to start the procedural clock ticking. Once public comment on the token proposal was read12
and considered, the agency would be free to adopt any final text it wishes, at any later time,13
without any additional public notice or comment.14

This is not a burdensome requirement. It only requires reasonableness on the part of the agency.15
The staff believes that it will be a very rare case that an agency, in good faith, produces a final16
text that could not reasonably have been predicted based on the preliminary text.17

Section 11364. Responsibilities of the Office18

11364. (a) On receiving a notice pursuant to paragraph (1) of subdivision (a) of19
Section 11361, the office shall publish the contents of the notice in the California20
Regulatory Notice Register.21

(b) On receiving the final text of an agency action and certification that all22
timely public comment was read and considered, pursuant to paragraph (6) of23
subdivision (a) of Section 11361, the office shall file the final text of the action24
with the Secretary of State and publish the final text of the action in the California25
Regulatory Notice Register.26

Comment. Nothing in Section 11364 limits the authority of the office relating to a purported27
interpretive guideline that is in fact a regulation. See Section 11360 (interpretive guideline28
defined).29

Section 11365. Effect of an Interpretive Guideline30

11365. (a) An interpretive guideline is advisory only and has no legal effect. It31
cannot prescribe a penalty or course of conduct, confer a right, privilege, authority,32
or immunity, impose an obligation, or in any other way bind or compel.33

(b) In an enforcement action, an agency may not assert an interpretation of law34
contradicting an interpretive guideline, to the extent that the conduct complained35
of occurred while the interpretive guideline was in effect.36

Comment. Nothing in Section 11365 affects the deference a court may accord an agency37
interpretation of law. However, in determining what deference is appropriate, a court should take38
into account the fact that an interpretive guideline is adopted with a lower degree of public input39
than is an interpretive regulation, and may therefore be less reliable than an agency interpretation40
adopted as a regulation.41

Subdivision (b) makes clear that, in an enforcement action, an agency is bound by its own42
interpretation of law, as expressed in an interpretive guideline effective at the time of the conduct43
complained of.44
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☞ Staff Note. Comments relating to the deference accorded an interpretive guideline should1
probably also be appended to proposed Code Civ. Proc. § 1123.420, relating to Judicial Review2
of Agency Action, in S.B. 209.3

____________________
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CONFORMING REVISIONS

____________________

Gov’t Code § 11340.6 (amended). Petition for adoption or repeal1

SEC. 2. Section 11340.6 of the Government Code is amended, to read:2
11340.6. Except where the right to petition for adoption of a regulation or3

interpretive guideline is restricted by statute to a designated group or where the4
form of procedure for such a petition is otherwise prescribed by statute, any5
interested person may petition a state agency requesting the adoption, amendment,6
or repeal of a regulation as provided in Article 5 (commencing with Section7
11346), or requesting the adoption, amendment, or repeal of an interpretive8
guideline as provided in Article 10 (commencing with Section 11360). This9
petition shall state the following clearly and concisely:10

(a) The substance or nature of the regulation, interpretive guideline, amendment,11
or repeal requested.12

(b) The reason for the request.13
(c) Reference to the authority of the state agency to take the action requested.14
Comment: Section 11340.6 is amended to permit a petition to an agency relating to an15

interpretive guideline. See Article 10 (commencing with Section 11360).16

☞ Staff Note. Sections 11340.6 and 11340.7 provide for a public right to petition an agency to17
adopt, amend, or repeal a regulation. While an agency is not required to grant a petition, it must18
reply and explain its decision to grant or deny the petition.19

Because a petition of this kind has no effect on adoption procedures and provides for a useful20
means of public input regarding agency decisions, it should also apply to an interpretive21
guideline.22

Gov’t Code § 11340.7 (amended). Agency response to petition for adoption, amendment or23
repeal24

SEC. 3. Section 11340.7 of the Government Code is amended, to read:25
11340.7. (a) Upon receipt of a petition requesting the adoption, amendment, or26

repeal of a regulation pursuant to Article 5 (commencing with Section 11346), or27
requesting the adoption, amendment, or repeal of an interpretive guideline as28
provided in Article 10 (commencing with Section 11360), a state agency shall29
notify the petitioner in writing of the receipt and shall within 30 days deny the30
petition indicating why the agency has reached its decision on the merits of the31
petition in writing or schedule the matter for public hearing comment in32
accordance with the applicable notice and hearing requirements of that article.33

(b) A state agency may grant or deny the petition in part, and may grant any34
other relief or take any other action as it may determine to be warranted by the35
petition and shall notify the petitioner in writing of this action.36

(c) Any interested person may request a reconsideration of any part or all of a37
decision of any agency on any petition submitted. The request shall be submitted38
in accordance with Section 11340.6 and include the reason or reasons why an39
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agency should reconsider its previous decision no later than 60 days after the date1
of the decision involved. The agency’s reconsideration of any matter relating to a2
petition shall be subject to subdivision (a).3

(d) Any decision of a state agency denying in whole or in part or granting in4
whole or in part a petition requesting the adoption, amendment, or repeal of a5
regulation pursuant to Article 5 (commencing with Section 11346), or requesting6
the adoption, amendment, or repeal of an interpretive guideline as provided in7
Article 10 (commencing with Section 11360), shall be in writing and shall be8
transmitted to the Office of Administrative Law for publication in the California9
Regulatory Notice Register at the earliest practicable date. The decision shall10
identify the agency, the party submitting the petition, the any provisions of the11
California Code of Regulations requested to be affected, reference to authority to12
take the action requested, the reasons supporting the agency determination, an13
agency contact person, and the right of interested persons to obtain a copy of the14
petition from the agency.15

Comment: Section 11340.7 is amended to permit a petition to an agency relating to an16
interpretive guideline. See Article 10 (commencing with Section 11360).17

Section 11342 (amended). Definitions18

SEC. 4. Section 11342 of the Government Code is amended, to read:19
11342. In this chapter, unless otherwise specifically indicated, the following20

definitions apply:21
(a) “Agency” and “state agency” do not include an agency in the judicial or22

legislative departments of the state government.23
(b) “Office” means the Office of Administrative Law.24
(c) “Order of repeal” means any resolution, order or other official act of a state25

agency that expressly repeals a regulation in whole or in part.26
(d) “Performance standard” means a regulation that describes an objective with27

the criteria stated for achieving the objective.28
(e) “Plain English” means language that can be interpreted by a person who has29

no more than an eighth grade level of proficiency in English.30
(f) “Prescriptive standard” means a regulation that specifies the sole means of31

compliance with a performance standard by specific actions, measurements, or32
other quantifiable means.33

(g) “Regulation” means every rule, regulation, order, or standard of general34
application or the amendment, supplement, or revision of any rule, regulation,35
order, or standard adopted by any state agency to implement, interpret, or make36
specific the law enforced or administered by it, or to govern its procedure, except37
one that relates only to the internal management of the state agency. “Regulation”38
does not mean or include legal rulings of counsel issued by the Franchise Tax39
Board or State Board of Equalization., any form prescribed by a state agency or40
any instructions relating to the use of the form, but this provision is not a41
limitation upon any requirement that a regulation be adopted pursuant to this part42
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when one is needed to implement the law under which the form is issued.1
“Regulation” does not mean or include the following:2

(1) Legal rulings of counsel issued by the Franchise Tax Board or State Board of3
Equalization.4

(2) Any form prescribed by a state agency or any instructions relating to the use5
of the form, but this provision is not a limitation upon any requirement that a6
regulation be adopted pursuant to this part when one is needed to implement the7
law under which the form is issued.8

(3) An interpretive guideline as defined in Section 11360.9
(h)(1) “Small business” means a business activity in agriculture, general10

construction, special trade construction, retail trade, wholesale trade, services,11
transportation and warehousing, manufacturing, generation and transmission of12
electric power, or a health care facility, unless excluded in paragraph (2), that is13
both of the following:14

(A) Independently owned and operated.15
(B) Not dominant in its field of operation.16
(2) “Small business” does not include the following professional and business17

activities:18
(A) A financial institution including a bank, a trust, a savings and loan19

association, a thrift institution, a consumer finance company, a commercial finance20
company, an industrial finance company, a credit union, a mortgage and21
investment banker, a securities broker-dealer, or an investment adviser.22

(B) An insurance company, either stock or mutual.23
(C) A mineral, oil, or gas broker; a subdivider or developer.24
(D) A landscape architect, an architect, or a building designer.25
(E) An entity organized as a nonprofit institution.26
(F) An entertainment activity or production, including a motion picture, a stage27

performance, a television or radio station, or a production company.28
(G) A utility, a water company, or a power transmission company generating and29

transmitting more than 4.5 million kilowatt hours annually.30
(H) A petroleum producer, a natural gas producer, a refiner, or a pipeline.31
(I) A business activity exceeding the following annual gross receipts in the32

categories of:33
(i) Agriculture, one million dollars ($1,000,000).34
(ii) General construction, nine million five hundred thousand dollars35

($9,500,000).36
(iii) Special trade construction, five million dollars ($5,000,000).37
(iv) Retail trade, two million dollars ($2,000,000).38
(v) Wholesale trade, nine million five hundred thousand dollars ($9,500,000).39
(vi) Services, two million dollars ($2,000,000).40
(vii) Transportation and warehousing, one million five hundred thousand dollars41

($1,500,000).42
(J) A manufacturing enterprise exceeding 250 employees.43
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(K) A health care facility exceeding 150 beds or one million five hundred1
thousand dollars ($1,500,000) in annual gross receipts.2

Comment. Section 11342 is amended to make clear that an interpretive guideline is not a3
regulation.4

____________________
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