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Judicial Review of Agency Action: Senate Bill 209

Attached is the following letter of support for SB 209:
Exhibit pp.

1. Larry Doyle, State Bar of California ............................. 1-4

The staff plans to discuss only the material below preceded by a bullet [•].

Support of State Bar Public Law Section

The attached letter reports unanimous support of the Executive Committee of

the State Bar Public Law Section for SB 209.  The Section report says existing

procedures are Byzantine and that SB 209 will “clarify and simplify the law.”

§ 1123.110. Requirements for judicial review

Section 1123.110(b) says the “court may summarily decline to grant judicial

review if the petition for review does not present a substantial issue for

resolution by the court.”  The Comment says this “continues the former

discretion of the courts to decline to grant a writ of administrative mandamus.”

Robert Bezemek, California Federation of Teachers, objects to giving the court

discretion summarily to deny a petition for review.  He said this is not the rule in

traditional mandamus, and that the draft statute eliminates important rights.

Traditional mandamus is commenced either by petition for an alternate writ

(an order to show cause for the agency to show why a peremptory writ should

not issue) or, in many counties, more directly by noticed motion for a

peremptory writ.  Code Civ. Proc. §§ 1087, 1088; California Civil Writ Practice

§ 9.52 (Cal. Cont. Ed. Bar, 3d ed. 1996).  The court may summarily deny a petition

for an alternate writ without a responsive pleading having been filed.  Kingston

v. Department of Motor Vehicles, 271 Cal. App. 2d 549, 76 Cal. Rptr. 614 (1969).

Noticed motion procedure.  If traditional mandamus is commenced by

noticed motion for a peremptory writ, respondent may answer, demur, or move

to strike, dismiss, or for summary judgment.  California Civil Writ Practice, supra,

§§ 9.61-9.62.  The motion is calendared for hearing the same as for civil motions

generally.  Id. § 9.71.  The hearing need not be formal — the court may decide on
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the papers, and in most cases the hearing will consist only of argument.  Id.

§ 9.72.  Because petitioner has the burden of proof, the court may deny the

motion even though unopposed.  Code Civ. Proc. § 1088; California Civil Writ

Practice, supra, § 9.70.

Discretionary denial constitutionally required.  Court discretion summarily

to deny appears necessary to avoid constitutional issues.  The Legislature may

not give courts jurisdiction beyond that conferred  by the Constitution.  Tex-Cal

Land Management, Inc. v. Agricultural Labor Relations Bd., 24 Cal. 3d 335, 347,

595 P.2d 579, 156 Cal. Rptr. 1 (1979).  The Constitution gives superior courts

“original jurisdiction in proceedings for extraordinary relief in the nature of

mandamus.”  Cal. Const. Art. VI, § 10.  “Unlike an appeal, a petition for writ of

review or mandamus may be summarily denied, without a statement of reasons,

on the face of the petition and any memorandum opposing it.”  Tex-Cal, 24 Cal.

3d at 350.  And “virtually all petitions to California courts for review of agency

decisions are subject to summary denial,” but courts should not do so “until after

the petitioner has had a reasonable time to file points and authorities.”  Id. at 351.

It is apparent that court discretion summarily to deny a petition for review

cannot be eliminated without creating constitutional problems.  Instead, the staff

recommends adding the following to the Comment to Section 1123.110:

The court should not summarily decline to grant judicial review
without considering petitioner’s written argument, if any. See Tex-
Cal Land Management, Inc. v. Agricultural Labor Relations Bd., 24
Cal. 3d 335, 351, 595 P.2d 579, 156 Cal. Rptr. 1 (1979).

§ 1123.430. Review of agency factfinding

The State Bar Public Law Section says that, if substantial evidence review of

state agency factfinding is kept, an exception should be made for driver’s license

hearings of the Department of Motor Vehicles.  The Section says independent

judgment review of such hearings should be preserved because DMV is exempt

from separation of functions required by the administrative adjudication bill of

rights.  Veh. Code § 14112.  The staff sees some merit to this view.  But if the

Commission decides to restore existing law on standard of review of state agency

factfinding (basic memo, p. 3), a special rule for DMV hearings will be

unnecessary.
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§ 1123.730. Type of relief

• Section 1123.730(d) permits the court to “award attorney’s fees or witness

fees only to the extent expressly authorized by statute.”  This comes from Model

State Administrative Procedure Act Section 5-117(c) (court may award fees

expressly authorized by “other law”).  Mr. Casey of the Consumer Attorneys of

California objects (letter attached to basic memo), saying it would prohibit

attorneys’ fees under the equitable theory of Serrano v. Priest, 20 Cal. 3d 25, 35,

569 P.2d 1303, 141 Cal. Rptr. 315, 318 (1977).  See generally California Attorney

Fee Awards § 7.4 (Cal. Cont. Ed. Bar, Sept. 1996).  Section 1123.730 was not

intended to abolish the court’s authority to award attorneys’ fees under the

equitable theories discussed in Serrano, but the staff agrees that, in its present

form, it may be susceptible of that construction.

• Subdivision (d) of Section 1123.730 appears unnecessary for attorneys’ fees.

Section 1123.710 applies civil practice rules in Part 2 of the Code of Civil

Procedure (Sections 307 to 1062.20) to proceedings under the draft statute.  Thus

it picks up the rule in Section 1021 that each party bears his or her own attorneys’

fees unless otherwise provided by contract or “specifically provided for by

statute.”  This should be sufficient.

• Subdivision (d) also appears unnecessary for witness’ fees.  In civil

litigation, statutory per diem fees of witnesses are allowable as costs to the

prevailing party.  7 B. Witkin, California Procedure, Judgment § 112, at 543 (3d

ed. 1985).  A witness gets $35 a day and 20 cents a mile for travel.  Gov’t Code

§ 68093.  Special provisions provide witness fees for a public employee.  Gov’t

Code §§ 68096.1-68097.10.  Expert witness fees above the statutory per diem are

ordinarily not allowable.  7 B. Witkin, supra, §§ 112-113, at 543-44.  Mileage to and

from the place of trial is ordinarily an allowable cost.  7 B. Witkin, supra, § 114, at

544.  These rules do not depend for their operation on subdivision (d).

• The staff recommends deleting subdivision (d) from Section 1123.730:

(d) The court may award attorney’s fees or witness fees only to
the extent expressly authorized by statute.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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Serrano was not a mandamus case.  It was a class action for declaratory and

injunctive relief under the equal protection clause of the U. S. Constitution and

the parallel provision of the California Constitution.  Can the draft statute

constitutionally apply to such an action?  Class actions are authorized by statute.

See Code Civ. Proc. §§ 382, 384.  But the statute appears to impose no limitation

that might raise a constitutional question for a constitutional cause of action.

Inverse condemnation is analogous.  Inverse condemnation arises directly

from the California Constitution, exists outside the Tort Claims Act, is self-

executing, and therefore the Legislature cannot curtail this constitutional right.

Rose v. State, 19 Cal. 2d 713, 123 P.2d 505 (1942); California Government Tort

Liability Practice § 2.97, at 182 (Cal. Cont. Ed. Bar, 3d ed. 1992).  But

constitutional and statutory provisions must be harmonized so all may stand.

Rose v. State, supra, at 723.  See also Hensler v. City of Glendale [cite] (exhaustion

of administrative remedies applies to inverse condemnation); 3 B. Witkin

California Procedure Actions § 312, at 401-02 (4th ed. 1996).

Compliance with the claims presentation requirements was for many years a

condition precedent to an action for inverse condemnation.  Stone v. City of Los

Angeles, 51 Cal. App. 3d 987, 124 Cal. Rptr. 822 (1975); California Government

Tort Liability Practice, supra, § 2.98, at 185.  And the statutory limitations period

(three years) applies to inverse condemnation proceedings.  California

Government Tort Liability Practice, supra.
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