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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study H-603 April 25, 1997

First Supplement to Memorandum 97-18

Severance of Joint Tenancy by Dissolution of Marriage:
Comments on Tentative Recommendation

We have received two additional letters regarding the Tentative

Recommendation on Severance of Joint Tenancy by Dissolution of Marriage

(February 1997).

Professor Carol Bruch, UC Davis Law School, writes in opposition to the

proposal. See Exhibit pp. 1-2. She disagrees with the central assumption that an

average divorcing party would intend to revoke a revocable disposition to a

spouse.

The Executive Committee of the Estate Planning, Trust, and Probate Law

Section, State Bar of California (hereinafter Executive Committee) writes in

support of the proposal but suggests that it be expanded to affect other revocable

spousal dispositions. See Exhibit pp. 3-6.

GENERAL POLICY ASSUMPTION

Intention of Average Divorcing Party

The proposed severance of a marital joint tenancy on dissolution or

annulment of marriage (divorce) is based on the assumption that an average

divorcing party would not intend a revocable disposition to a spouse to continue

after divorce. This is the assumption underlying the rule that a disposition to a

spouse in a will is revoked by divorce. This is also the implicit assumption

underlying provisions revoking a revocable disposition to a spouse on divorce in

other California law, statutes of other states, and the Uniform Probate Code.

The Executive Committee agrees with this policy assumption, believing that

revocation of a revocable spousal disposition on divorce “reflects the likely intent

— and perhaps belief — of the parties to the dissolution or annulment.” See

Exhibit p. 3.

Professor Bruch, however, contends that the assumption is incorrect. Based

on her informal survey of friends, colleagues, and students, she believes that

many divorcing parties, particularly where there are minor children or where the
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marriage was a long one, intend to retain a former spouse as beneficiary or joint

tenant because either “(1) this was the person who would end up raising the

couple’s children … and would need access to the money for that purpose, or (2)

was someone for whom the divorced spouse still felt responsible.” See Exhibit

p. 1.

Discussion

Professor Bruch proposes that a joint tenancy not be severed on divorce

unless other circumstances establish an intent to sever. Under this approach joint

tenancy would be severed only if a decedent’s estate introduces evidence that the

decedent intended to alter the joint tenancy survivorship feature (such as

including the asset in question in a larger estate plan.)

The staff opposes this suggestion. Such a rule would permit secret unilateral

severance (by disposing of a joint tenancy asset in an unrecorded estate plan) and

would invite litigation over the decedent’s intentions. Furthermore, despite

Professor Bruch’s anecdotal evidence to the contrary, the staff believes that the

average divorcing party intends the party’s property to pass to the party’s heirs

or devisees on the party’s death, not to a former spouse. This is the view of the

other commentators and is consistent with the prevailing treatment of revocable

spousal dispositions on divorce.

The staff recommends no change in the proposal. Those few parties who intend to

pass their estate to a former spouse will be alerted by the warning printed on the

petition and judgment forms and can easily act to reestablish a joint tenancy or

disposition in a will.

Effect of Property Restraints

Professor Bruch also questions whether the automatic restraining orders that

go into effect on commencement of an action for divorce are relevant to the

proposal. These orders automatically restrain both parties from “transferring,

encumbering, hypothecating, concealing, or in any way disposing of any

property, real or personal, whether community, quasi-community, or separate,

without the written consent of the other party or an order of the court, except in

the usual course of business or for the necessities of life” during the pendency of

an action for dissolution, annulment, or legal separation. See Fam. Code §

2040(b).
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It isn’t clear that such an order would restrain severance of a marital joint

tenancy. Like a disposition in a will, survivorship is an expectancy rather than a

vested property interest. Not only is survivorship contingent on survival, but it is

also subject to unilateral destruction by a cotenant at any time. See In re Marriage

of Hilke, 4 Cal. 4th 215, 841 P.2d 891, 14 Cal. Rptr. 2d 371 (1992) (Severance

“theoretically affects the expectancy interest of the other joint tenant, but does

not involve a diminution of his or her present vested interest.”).

Even if severance of a marital joint tenancy is automatically restrained, this

argues in favor of the proposed reform. Otherwise, a party who intended to sever

a joint tenancy would be prevented from doing so, with adverse consequences if

the party dies before the property is divided.

REVOKE OTHER SPOUSAL DISPOSITIONS

The Executive Committee recommends that the proposal be expanded to

include other revocable spousal dispositions (see Exhibit p. 4):

Life insurance, revocable inter vivos trusts and retirement
benefits are customary components of the financial lives of most
married Californians, whether or not they have, or believe they
have, ‘formal’ estate plans. The exclusion of … these types of assets
and contracts … from the proposed legislation would be a
disservice to these Californians.

Expansion of the law governing the severance or other
revocation of spousal testamentary dispositions is an important
step forward: therefore, the Executive Committee believes that the
inclusion of other spousal testamentary dispositions, in addition to
joint tenancies, to the proposed legislation or, at the very least, an
expansive explanation of why they are excluded, is warranted.

See discussion, Memorandum 97-18, pp. 2-3.

LEGAL SEPARATION

The comments received also reflect on whether legal separation should

revoke a marital joint tenancy. As discussed in Memorandum 97-18, legal

separation does not terminate marital status, leaving intact certain incidents of

marriage. This suggests that legally separating parties may not intend to revoke

revocable spousal dispositions.

Professor Bruch doubts that the average party intends to revoke a revocable

spousal disposition on divorce. To the extent that she is correct, it is even more
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likely that a legally separating party would not intend to revoke a revocable

spousal disposition.

The Executive Committee expressly agrees with the Commission that legal

separation should not sever a marital joint tenancy. See Exhibit pp. 5-6.

EFFECT OF INVALID DIVORCE

The Executive Committee recommends that the proposal include a definition

of divorce in order to clarify the effect of an invalid divorce under the proposal

(see Exhibit p. 5):

For purposes of this section, dissolution or annulment means
any dissolution or annulment which would exclude the spouse as a
surviving spouse within the meaning of Probate Code Section 78.

Probate Code Section 78 defines the effect of a valid or invalid divorce on a

party’s status as a surviving spouse. It includes language conditioning the effect

of a divorce on whether the parties subsequently remarry each other. See Prob.

Code § 78(a)-(b). Incorporation of this language into the definition of divorce in

the proposal would have much the effect of a revival on remarriage provision —

if the former spouses remarry each other, their earlier divorce would not be a

“divorce” within the meaning of the statute and their joint tenancy would never

have been severed.

The staff  believes that the following changes capture most of the substance of Probate

Code Section 78 regarding the effect of an invalid divorce, without creating an implied

revival on remarriage provision:

(a) Subject to the limitations of this section, a valid final
judgment of dissolution or annulment of marriage severs a joint
tenancy as between the parties to the dissolution or annulment.
Legal separation is not dissolution for the purpose of this section.

…
Comment. An invalid judgment of dissolution or annulment of

marriage does not sever a joint tenancy as between the parties to
the dissolution or annulment. However, under the doctrine of
equitable estoppel, a party who obtains, consents to, or acquiesces
in an invalid judgment of dissolution or annulment of marriage
may be barred from disputing the validity of that judgment in
applying this section.
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Because an apparently effective severance could later be invalidated as based

on an invalid divorce, it is necessary to broaden the protections of third parties,

by amending proposed subdivision (c):

(c) Severance by operation of this section does not affect
Nothing in this section affects the rights of a subsequent purchaser
or encumbrancer for value in good faith who relies and without on
an apparently effective severance by operation of this section or
who lacks knowledge of the a severance by operation of this
section.

Respectfully submitted,

Brian Hebert
Staff Counsel














