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Study B-601 July 11, 1997

First Supplement to Memorandum 97-17

Business Judgment Rule: Comments of State Bar Subcommittee

Attached to this memorandum are comments from a subcommittee of the

State Bar Corporations Committee on the proposed codification of the business

judgment rule. In brief, the State Bar subcommittee believes:

(1) The proposed codification is sound and should be adopted. Existing

California law is not clear, and a clear business judgment rule is important for

development and growth of California business and employment.

(2) The improvements suggested by Brad Clark that are discussed in

Memorandum 97-17 are generally appropriate. In particular:

• The codification of the rule should apply to foreign
corporations that are subject to California corporation law pursuant
to Corporations Code Section 2115.

• The law should be clear that even though a particular director
may not qualify for protection under the business judgment rule
(due to conflict of interest), the director should not be held liable if
the corporate decision was properly made by other disinterested
directors.

(3) The definition of an “interested director” should not be expanded to

include personal (as opposed to financial) interests. This would cause uncertainty

in the application of the rule.

(4) Business decisions are complex and their consequences uncertain. Rational

business decisions by corporate directors ought not to be second-guessed by the

judicial system for “reasonableness”. Clear articulation and application of the

business judgment rule is needed for responsible and effective business

decisionmaking by boards of directors. “Clarification and codification of the Rule

will promote the interests of shareholders in creative and vigorous leadership by

assuring directors that they will not be subject to personal liability for imperfect

decisions in which they do not have a personal financial stake.”
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These views are elaborated in the attached letter.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary












