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Original Proceedings in Supreme Court or Court of Appeal

Section 1123.510 provides superior court jurisdiction for judicial review.

Subdivision (b) says nothing in the section “prevents the Supreme Court or

courts of appeal from exercising original jurisdiction” under the California

Constitution.”  The State Bar Committee on Appellate Courts would add a

sentence to say the draft statute does not apply to these original proceedings.

The staff prefers to give the Judicial Council discretion to apply by rule all or part

of the draft statute to these proceedings.  The staff recommends adding a new

subdivision (c) to Section 1121 as set out below.

State Agency Regulations

The Office of Administrative Law has “serious concerns” with many key

provisions of the draft statute, including Sections 1121.240 (“agency action”

defined), 1121.290 (“rule” defined), 1123.120 (finality), 1123.130(b) (ripeness),

1123.140 (exceptions to finality and ripeness), 1123.310 (exhaustion of

administrative remedies), 1123.340 (exceptions to exhaustion of administrative

remedies), 1123.420 (standard of review of agency interpretation of law), 1123.460

(standard of review of agency procedure), and 1123.470 (burden of persuasion on

party asserting invalidity of agency action).  OAL tried to draft language for

various sections in the draft statute to address its concerns, but this proved

impractical given the time constraints.

OAL concludes that judicial review of a state agency regulation before

commencement of an administrative adjudication to enforce the regulation
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should be exempt from the draft statute, and should continue to be governed by

the rulemaking provisions of the Administrative Procedure Act — declaratory

relief, injunctive relief, and traditional mandamus.  Once an administrative

adjudication to enforce the regulation is commenced, judicial review of the

regulation would be under the draft statute.  Thus it would not be necessary to

split out and litigate separately such issues as whether the regulation on which

the enforcement proceeding is based was an underground regulation or is

invalid because in conflict with statute.  OAL’s April 7 communication provides

statutory language and Comments to do this.

Alternatives include:

(1) Accept Professor Asimow’s view that the draft statute already addresses

OAL concerns, and that these concerns are therefore misplaced.

(2) Continue working with OAL to revise the many sections in the draft

statute to address specific concerns.  This may not be promising in light of OAL’s

thus far unsuccessful efforts to do this.

(3) Accept OAL’s view that preenforcement review of state agency

regulations should be exempt from the draft statute, using OAL’s April 7 draft as

a starting point.  Professor Asimow strongly opposes this.

The staff is not enthusiastic about exempting preenforcement review of state

agency regulations from the draft statute.  However, OAL’s request could be

implemented by revising four sections in the draft statute as follows:

1121. (a) This title does not apply to any of the following:
(a) (1) Judicial review of agency action by any of the following

means:
(1) (A) Where a statute provides for trial de novo.
(2) (B) Action for refund of taxes or fees under Section 5140 or

5148 of the Revenue and Taxation Code, or under Division 2
(commencing with Section 6001) of the Revenue and Taxation
Code.

(3) (C) Action under Division 3.6 (commencing with Section 810)
of the Government Code, relating to claims and actions against
public entities and public employees.

(b) (2) Litigation in which the sole issue is a claim for money
damages or compensation and the agency whose action is at issue
does not have statutory authority to determine the claim.

(c) (3) Judicial review of a decision of a court.
(d) (4) Judicial review of either of the following an ordinance,

regulation, or resolution, enacted by a county board of supervisors
or city council: ,
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(1) An ordinance or regulation.
(2) A resolution that is legislative in nature.
(e) (5) Judicial review of agency proceedings pursuant to a

reference to the agency ordered by the court.
(b) This title applies to judicial review of the validity of a state

agency regulation at issue in an adjudicative proceeding. Except as
provided in this subdivision, this title does not apply to judicial
review of a state agency regulation.

(c) This title applies to an original proceeding in the Supreme
Court or court of appeal under Section 10 of Article VI of the
California Constitution only to the extent provided by rules of court
adopted by the Judicial Council.

1121.110. (a) A statute applicable to a particular entity or a
particular agency action prevails over a conflicting or inconsistent
provision of this title.

(b) Nothing in this title impliedly repeals the rulemaking
provisions of the Administrative Procedure Act, Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of
the Government Code.

1123.330. (a) A person may obtain judicial review of rulemaking
notwithstanding the person’s failure to do either of the following:

(1) (a) Participate in the rulemaking proceeding on which the
rule is based.

(2) (b) Petition the agency promulgating the rule for, or
otherwise to seek, amendment, repeal, or reconsideration of the
rule after it has become final.

(b) A person may obtain judicial review of an agency’s failure to
adopt a rule under Chapter 3.5 (commencing with Section 11340) of
Part 1 of Division 3 of Title 2 of the Government Code,
notwithstanding the person’s failure to request or obtain a
determination from the Office of Administrative Law under Section
11340.5 of the Government Code.

1123.820. (a) . . . .
(b) The administrative record for judicial review of state agency

rulemaking under Chapter 3.5 (commencing with Section 113450)
of Part 1 of Division 3 of Title 2 of the Government Code to which
this title applies is the file of the rulemaking proceeding prescribed
by Section 11347.3 of the Government Code.

The APA provisions on judicial review of state agency regulations would

then be revised along the lines of the OAL draft to apply only prior to an
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administrative enforcement proceeding.  The following revisions are to the

sections in the latest version of the bills, not to the existing Government Code:

11350. (a) Except as provided in subdivisions (d) and (e), a An
interested person may , prior to an enforcement action against that
person for violating a regulation, obtain a judicial declaration as to
relief concerning the validity of any regulation under the regulation
by bringing a proceeding in the superior court in accordance with
the Code of Civil Procedure, except that Title 2 (commencing with
Section 1120) of Part 3 of the Code of Civil Procedure does not
apply to the proceeding. The right to judicial relief is not affected
by the failure either to petition, or to seek reconsideration of a
petition, pursuant to Section 11340.7 before the agency
promulgating the regulation. The regulation may be declared to be
invalid for a substantial failure to comply with this chapter, or, in
the case of an emergency regulation or order to repeal, upon the
ground that the facts recited in the statement do not constitute an
emergency within the provisions of Section 11346.1.

(b) In addition to any other ground that may exist, a regulation
may be declared invalid and other appropriate relief ordered if
either of the following exists:

(1) The agency’s determination that the regulation is reasonably
necessary to effectuate the purpose of the statute, court decision, or
other provision of law that is being implemented, interpreted, or
made specific by the regulation is not supported by substantial
evidence.

(2) The agency declaration pursuant to paragraph (8) of
subdivision (a) of Section 11346.5 is in conflict with substantial
evidence in the record.

(c) The approval of a regulation by the office or the Governor’s
overruling of a decision of the office disapproving a regulation
shall not be considered by a court in a proceeding for judicial
review of relief concerning a regulation.

(d) Notwithstanding Sections 1123.820 and 1123.850 of the Code
of Civil Procedure, on judicial review:

(1) The court may not require the agency to add to the
administrative record an explanation of the reasons for a
regulation.

(2) No evidence is admissible that was not in existence at the
time of the agency proceeding under this chapter.

(e) Section 1123.460 of the Code of Civil Procedure does not
apply to a proceeding under this section.

11350.3. Any interested person may, prior to an enforcement
action against that person for violation of the regulation, obtain a
judicial declaration as to relief concerning the validity of a
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regulation which the office has disapproved or ordered repealed
pursuant to Section 11349.3, 11349.6, or 113497.7 by filing a petition
for judicial review under Title 2 (commencing with Section 1120) of
Part 3 of bringing an action in the superior court in accordance with
the Code of Civil Procedure, except that Title 2 (commencing with
Section 1120) of Part 3 of the Code of Civil Procedure does not
apply to the proceeding. The court may declare find the regulation
valid if it determines that the regulation meets the standards set
forth in Section 11349.1 and that the agency has complied with this
chapter. If the court so determines, it may order the office to
immediately file the regulation with the Secretary of State.

These revisions will result in the draft statute applying to review of state

agency regulations at issue in an adjudicative proceeding, and to review of local

regulations of agencies other than a county board of supervisors or city council.

The revisions above eliminate references to “declaratory relief”  because OAL

wants the court to have a broad choice of remedies, consistent with existing law.

The OAL draft amended Section 11350 to limit its application to judicial

review of duly adopted regulations, and added a new Section 11350.1 for review

of underground regulations.  The staff draft above omits Section 11350.1, and

revises Section 11350 to apply to preenforcement review of regulations whether

duly adopted or underground, in keeping with the staff’s desire to tinker with

existing law as little as possible pending completion of the rulemaking study.

OAL also provided Comments for these sections.  The staff will work with OAL

on Comment language if these revisions are adopted.

If the Commission exempts preenforcement review of state agency

regulations, we would expand the study of administrative rulemaking to include

judicial review.

Ordinances, Regulations, and Resolutions of Cities and Counties

The revision to the local agency provision (Section 1121(a)(5) above) is

recommended in the basic memo.  The local agency working group has no

objection to this revision.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
























































