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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study N-200 April 3, 1997

Memorandum 97-16

Judicial Review of Agency Action: Senate Bill 209

Attached are four letters opposing SB 209 (now set for hearing April 22):

Exhibit pp.
1. Gary Patton, Planning and Conservation League .................. 1-2

2. Michael Varacalli, California State Employees Association.......... 3--5

3. Earl Lui, Consumers Union .................................. 6-10

4. Steve Baker, ACSA, CAPS & PEGC ........................... 11-12

The objections of CSEA to substantial evidence review of state agency

factfinding, and of the Planning and Conservation League and Consumers Union

to new restrictions on public interest standing, have been addressed by recent

amendments to the bill that were approved by the Commission’s Chair and Vice

Chair.  These are set out below under Sections 1123.230 and 1123.430.

The Office of Administrative Law is working on language to preserve existing

law on judicial review of underground regulations (which the Commission has

agreed in principle to do) and to deal with other concerns.  We will supplement

this memo when we have that language.  Other unresolved issues are discussed

below.  The staff plans to discuss only material below preceded by a bullet [•].

§ 1121. Proceedings to which title does not apply

• The draft statute does not apply to an ordinance or regulation of a county

board of supervisors or city council, or to a resolution of those bodies that is

“legislative in nature.”  Section 1121.  Should the draft statute apply to an

ordinance or regulation that is of an administrative or executive character?

• Ordinances and resolutions may be used to exercise administrative or

executive powers.  Hopping v. Council of Richmond, 170 Cal. 605, 610, 150 Pac.

977 (1915); Valentine v. Town of Ross, 39 Cal. App. 3d 954, 957, 114 Cal. Rptr. 678

(1974).  The name given to the enactment is of no consequence.  38 Cal. Jur. 3d

Initiative and Referendum  § 4, at 374.  It may be hard to tell whether an enactment

is an ordinance or a resolution.  See Creighton v. Manson, 27 Cal. 613, 629 (1865)

(ordinance need not be in usual form of an ordinance, nor say “be it ordained”).
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• The decision to exempt all local ordinances and regulations from the draft

statute was based on the constitutional source of the power to enact them.  Cal.

Const. art. XI, § 7.  But the draft statute does not distinguish between ordinances

and regulations enacted under constitutional authority and those enacted under

statutory authority.  To make application of the draft statute turn on how the

enactment is labeled elevates form over substance.  It is better policy and

simplifies the drafting to limit the exemption to ordinances and regulations that

are legislative in nature, the same as for resolutions.  The staff recommends

revising Section 1121(d) as follows:

1121. This title does not apply to any of the following:
. . . .
(d) Judicial review of either of the following an ordinance,

regulation, or resolution, enacted by a county board of supervisors
or city council : ,

(1) An ordinance or regulation.
(2) A resolution that is legislative in nature.

§ 1123.130. Judicial review of agency rule

• Section 1123.130(b) prohibits judicial review of an agency rule until it is

applied by the agency.  Section 1123.140 provides an exception by permitting

judicial review of a rule that has not been applied by the agency if (1) it is likely

the person can get review of the rule when it is applied, (2) the issue is fit for

immediate review, and (3) postponement of review would result in an

inadequate remedy or irreparable harm disproportionate to the public benefit

from postponement.

• The Comment says Section 1123.130 codifies the ripeness requirement for

review of a rule in Pacific Legal Foundation v. California Coastal Commission, 33

Cal. 3d 158, 655 P.2d 306, 188 Cal. Rptr. 104 (1982).  Professor Asimow thought it

was unnecessary to codify the ripeness doctrine.  He thought it would be

sufficient to recognize the doctrine in a Comment.

• The Consumers Union says Section 1123.130 does not adequately codify

case law, noting correctly that Pacific Legal Foundation applied a test balancing

“the fitness of the issues for judicial decision and the hardship to the parties of

withholding court consideration.”  Professor Asimow recognized this discretion:

The [California Supreme] Court indicated a preference for
adjudicating such cases in the context of an actual set of facts so
that the issues could be framed with enough definiteness to allow
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courts to dispose of the controversy.  Yet it also indicated that
courts would resolve such disputes if deferral would cause
lingering uncertainty, especially where there is widespread public
interest in the question.

• Section 1123.140 permits review of a rule that has not been applied by the

agency if the three requirements of that section noted above are satisfied.  The

Consumers Union says these requirements are “unnecessary obstacles” and “go

beyond existing law.”  The requirements that the issue be fit for immediate

review and postponement would create harm disproportionate to the public

benefit are similar to the language in Pacific Legal Foundation quoted above.  And

the requirement that the person can likely get review of the rule when applied is

new, but seems reasonable.  Nonetheless, the staff sees merit in the Consumers

Union point that courts should be allowed some leeway in applying ripeness

rules, particularly since they were judicially developed in the first place.

• The staff recommends revising subdivision (b) to give the court broader

discretion than it has under the exceptions in Section 1123.140:

1123.130. (a) Notwithstanding any other provision of law, a
court may not enjoin or otherwise prohibit an agency from
adopting a rule.

(b) A Unless there is an important public interest in having the
rule reviewed immediately, a person may not obtain judicial review
of an agency rule until the rule has been applied by the agency.

§ 1123.230. Public interest standing

• Section 1123.230 (public interest standing) and Section 1123.430 (standard of

review of state agency factfinding) drew the strongest objections from

environmental, public employee, and consumer organizations.  The responsible

consultant to the Senate Judiciary Committee thought the bill would have a

better chance of passage if these two sections were amended to restore existing

law.  With the consent of Senator Kopp and the Commission’s Chair and Vice

Chair, we amended Section 1123.230 to delete two of the three requirements for

public interest standing not in existing law — (1) that petitioner reside or conduct

business in the jurisdiction of the agency, and (2) that petitioner will adequately

protect the public interest.  The amendments do not delete the requirement of a

request to the agency to correct its action, since that is generally consistent with

existing law which requires a public interest petitioner to exhaust administrative

remedies.  As revised, Section 1123.230 looks as follows:
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1123.230. Whether or not a person has standing under Section
1123.220, a :

(a) A person has standing to obtain judicial review of agency
action that concerns an important right affecting the public interest
if all of the following conditions are satisfied:

(a) The person resides or conducts business in the jurisdiction of
the agency or is an organization that has a member that resides or
conducts business in the jurisdiction of the agency and the agency
action is germane to the purposes of the organization.

(b) The person will adequately protect the public interest.
(c) The the person has previously requested the agency to

correct the agency action and the agency has not, within a
reasonable time, done so. The request shall be in writing unless
made orally on the record in the agency proceeding. The agency
may by rule require the request to be directed to the proper agency
official. As used in this subdivision, a reasonable time shall not be
less than 30 days unless the request shows that a shorter period is
required to avoid irreparable harm. This subdivision does not
apply to judicial review of an agency rule.

(b) Notwithstanding subdivision (a), a person has standing to
obtain judicial review of a regulation adopted pursuant to the
Administrative Procedure Act, Chapter 3.5 (commencing with
Section  11340) of Part 1 of Division 3 of Title 2 of the Government
Code, if the regulation concerns an important right affecting the
public interest.

• These revisions do not address the objection of ACSA, CAPS & PEGC to the

required request to the agency to correct its action.  They say it is unnecessary

because of the general requirement of exhaustion of administrative remedies,

and say it will “slow down the process of putting a stop to an improper

governmental activity and frustrates the original purpose of the Law Revision

Commission.”  Does the Commission wish to reconsider this?

§ 1123.430. Review of agency factfinding

• The amendments to the bill revised Section 1123.430 to restore existing law

on standard of review of state agency factfinding — independent judgment in an

adjudication involving a fundamental vested right, otherwise substantial

evidence.  This was necessary to remove objections of CSEA (Exhibit pp. 3-4),

ACSA, and others:

1123.430. (a) Except as provided in Section 1123.440, the The
standard for judicial review of whether agency action is based on
an erroneous determination of fact made or implied by the agency
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is whether the agency’s determination is supported by substantial
evidence in the light of the whole record. :

(1) In cases in which the court is authorized by law to exercise
its independent judgment on the evidence in an adjudicative
proceeding, the independent judgment of the court whether the
determination is supported by the weight of the evidence.

(2) In all other cases, whether the determination is supported by
substantial evidence in light of the whole record.

(b) If the factual basis for a decision in a state agency
adjudication adjudicative proceeding includes a determination of
the presiding officer based substantially on the credibility of a
witness, the court shall give great weight to the determination to
the extent that the determination identifies the observed demeanor,
manner, or attitude of the witness that supports it.

(c) Notwithstanding any other provision of this section, the
standard for judicial review of a determination of fact made by an
administrative law judge employed by the Office of Administrative
Hearings that is changed by the agency head is the independent
judgment of the court whether the agency’s determination of that
fact is supported by the weight of the evidence.

The amendments delete Section 1123.440 (local agency factfinding), since the

local agency rule will be subsumed under the general rule in Section 1123.430.

References to Section 1123.440 should be deleted from Comments to Sections

1123.410, 1123.450, and 1123.850.  The Comment to Section 1123.430 should be

revised as follows:

Comment. Section 1123.430 supersedes former Section
1094.5(b)-(c) (abuse of discretion if decision not supported by
findings or findings not supported by evidence).

Subdivision (a) eliminates for state agencies the rule of former
Section 1094.5(c), providing for independent judgment review in
cases where “authorized by law.” The former standard was
interpreted to provide for independent judgment review where a
fundamental vested right is involved. of Section 1123.430 continues
the substance of former Section 1094.5(c). Thus whether the court
applies independent judgment or substantial evidence review of
factfinding continues to be determined by case law. See, e.g., Bixby
v. Pierno, 4 Cal. 3d 130, 144, 481 P.2d 242, 93 Cal. Rptr. 234 (1971)
(state agency); Strumsky v. San Diego County Employees
Retirement Ass’n, 11 Cal. 3d 28, 32, 520 P.2d 29, 112, Cal. Rptr. 805
(1974) (local agency); see generally Asimow, The Scope of Judicial
Review of California Administrative Agencies, 42 UCLA L. Rev. 1157,
1161-76 (1995).
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The substantial evidence test of subdivision (a) is not a toothless
standard which calls for the court merely to rubber stamp an
agency’s finding if there is any evidence to support it: the court
must examine the evidence in the record both supporting and
opposing the agency’s findings. Bixby v. Pierno, supra. If a
reasonable person could have made the agency’s findings, the court
must sustain them. But if the agency head comes to a different
conclusion about credibility than the administrative law judge, the
substantiality of the evidence supporting the agency’s decision is
called into question.

Subdivision (b) continues the substance of language formerly
found in Government Code Section 11425.50(b). The requirement
that the presiding officer identify specific evidence of observed
demeanor, manner, or attitude of the witness in credibility cases is
in that section.

Under subdivision (c), independent judgment review of a
changed determination of fact is limited to that fact. All other
factual determinations are reviewed using the standard of
subdivision (a) — substantial evidence in light of the whole record.

§ 1123.460. Review of agency procedure

• Section 1123.460 provides independent judgment review with “deference”

to the agency’s determination of appropriate procedures.  The Consumers Union

says requiring “deference” to the agency’s determination goes too far in

interfering with the court’s independent judgment.  Exhibit p. 9.  The staff

recommends adding the word “appropriate” in Section 1123.460 to make it

parallel Section 1123.420 (review of questions of law):

1123.460. The standard for judicial review of the following
issues is the independent judgment of the court, giving appropriate
deference to the agency’s determination of appropriate its
procedures:

[unlawful procedure, etc.]

This is supported by language now in the Comment:  “The degree of

deference to be given to the agency’s determination under Section 1123.460 is for

the court to determine.”

The Consumers Union is concerned about the impact of Section 1123.460 on

judicial review of underground regulations.  The Commission has agreed to

preserve existing law on this, and we expect language from OAL.  No action is

necessary now.
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§ 1123.630. Time for filing petition for review in adjudication of agency other
than local agency and formal adjudication of local agency

§ 1123.640. Time for filing petition for review in other adjudicative
proceedings

Sections 1123.630 and 1123.640 provide time limits for judicial review of

adjudication.  The Consumers Union fears it may not be clear these sections do

not affect time limits for nonadjudicative action.  But these sections are expressly

limited to a decision “in an adjudicative proceeding.”  Moreover, the Comment

to Section 1123.630 says the section provides time limits for “review of specified

agency adjudicative decisions. . . .  This preserves the distinction in existing law

between limitation of judicial review of quasi-legislative and quasi-judicial

agency actions.  Other types of agency action may be subject to other limitation

periods, or to equitable doctrines such as laches.”  The staff believes this is

satisfactory.

§ 1123.720. Stay of agency action

• Section 1123.720 permits the court to stay agency action before judgment if

(1) petitioner is likely to prevail on the merits, (2) without a stay petitioner will

suffer irreparable injury, (3) a stay will not cause substantial harm to others, and

(4) a stay will not substantially threaten public health, safety, or welfare.  The

Consumers Union says these conditions make it “much more difficult for parties

to obtain a stay of agency action.”  The Planning and Conservation League

objects to the requirement that the court may stay agency action only if it will not

cause substantial harm to others.  The PCL says this takes away the court’s

existing authority to balance the need for a stay against possible harm to others,

and to grant a stay despite possible harm to others if the need is compelling.

• The four conditions for a stay come from Model Administrative Procedure

Act Section 5-111.  But the Model Act conditions only apply when the agency

determines not to stay its action because its action prevents a substantial threat to

public health, safety, or welfare.  Section 1123.720 is broader than the Model Act

because the conditions in Section 1123.720 apply in every case.

• The four conditions of Section 1123.720 have parallels in existing California

law.  The portion of the administrative mandamus statute applicable to review of

formal adjudication under the Administrative Procedure Act requires that

petitioner be likely to prevail on the merits and that a stay will not cause the

public interest to suffer.  Code Civ. Proc. § 1094.5(h)(1).  The requirements that

without a stay petitioner will suffer irreparable injury and that a stay will not
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cause substantial harm to others resemble the requirements for a preliminary

injunction in civil practice.  A preliminary injunction requires balancing “the

interim harm that the plaintiff is likely to sustain, if the injunction is not issued,

against the interim harm defendant is likely to suffer, if it is issued.”  2 California

Civil Procedure Before Trial § 39.19 (Cal. Cont. Ed. Bar, 3d ed. June 1994).  A

preliminary injunction is more likely to be granted if the moving party shows a

threat of “irreparable” injury, although the term “irreparable” is sometimes

loosely applied to mean any wrong of a repeated and continuing character.  Id.

• The four conditions for a stay in Section 1123.720 do appear too restrictive.

The staff recommends revising the section more closely to approximate

conditions for a preliminary injunction:

1123.720. (a) The filing of a petition for review under this title
does not of itself stay or suspend the operation of any agency
action.

(b) Subject to subdivision (g) [no stay to prevent collection of a
tax], the reviewing court may grant a stay of the agency action
pending the judgment of the court if it finds that all of the following
conditions are satisfied:

(1) The petitioner is likely to prevail ultimately on the merits.
(2) Without a stay the petitioner will suffer irreparable injury.
(3) The grant of a stay to the petitioner will not cause substantial

harm The harm petitioner will suffer without a stay outweighs the
possible harm a stay will cause to other parties to the proceeding.

(4) (3) The grant of a stay to the petitioner will not substantially
threaten the public health, safety, or welfare.

. . . .

• In response to PCL objections, the staff revised paragraph (3) of subdivision

(b) in the bill to change “substantial harm to others” to “substantial harm to other

parties to the proceeding,” consistent with the Model Act.

Respectfully submitted,

Robert J. Murphy
Staff Counsel






