CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study N-300 February 26, 1997

First Supplement to Memorandum 97-12

Administrative Rulemaking: Interpretive Guidelines (Academic Perspectives)

Memorandum 97-12 raises the issue of the proper treatment to be given
interpretive guidelines by the rulemaking statute. This supplement presents
three different academic perspectives on the issue:

= Profs. Asimow & Ogden — interpretive statement exception to rulemaking.

= Prof. Weber — expedited rulemaking procedure for interpretive guidelines.

= Public Law Research Institute (Hastings) — direct final rulemaking.
These perspectives are summarized below.

Profs. Asimow & Ogden — Interpretive Statement Exception to Rulemaking

Profs. Asimow & Ogden, academic consultants retained by the Commission
for the rulemaking study, offer a joint proposal for dealing with interpretive
statements. Their proposal is elaborated in some detail in Exhibit pp. 1-5. Briefly,
they recommend an interpretive statement exception to the rulemaking statute
with the following features:

(1) The interpretive statement must be labeled as such.

(2) The statement lacks the force of law. (This concept is developed at Exhibit
pp. 2-3))

(3) The statement must be published.

(4) The statement can be challenged before OAL.

(5) If the procedural requirements are not followed, a reviewing court can
give no deference to the statement.

They believe this proposal will work smoothly, without giving rise to the
confusion and litigation that has characterized the federal provision for
interpretive rules and policy statements.

Prof. Weber — Expedited Rulemaking Procedure for Interpretive Guidelines
Prof. Gregory Weber, an academic consultant retained by the Commission for
a more private-sector-oriented perspective, has given the staff his oral comments
on the matter (he is unable to attend the February Commission meeting). Prof.
Weber agrees there is a problem here. However, he does not think interpretive



guidelines should be excepted from the rulemaking procedure in a way that
would preclude public participation in their formulation.

Instead, he suggests an expedited form of rulemaking procedure for
interpretive guidelines. As he conceives it, there would be a notice and comment
period for interpretive guidelines. The adoption process would be complete on
agency certification that it has read the public comments. No OAL review would
be required for the interpretive guidelines to become effective.

Public Law Research Institute (Hastings) — Direct Final Rulemaking

The Hastings College of Law’s Public Law Research Institute provides law
students an opportunity to engage in public law research in a structured faculty-
directed setting. The Institute is providing analysis for Assemblyman Ackerman
on some of the issues being considered by the Commission, including
administrative rulemaking issues.

Their analysis of the issues presented in Memorandum 97-12 finds particular
merit in “direct final” rulemaking — after public notice, rules that elicit no public
response would ride a “fast track” through the APA. The merits of this option are
that it avoids the illusive distinction between interpretation and rulemaking by
relying on public reaction as the trigger for increased review. “In short, this
option serves the twin goals of increased efficiency and public involvement while
staying true to California’s tradition of closely monitoring the promulgation of
agency rules.”

Profs. Asimow and Ogden agree that direct final rulemaking should be made
an exception to California’s normal rulemaking procedures. However, they do
not see this as a complete solution, since direct final rulemaking is only useful for
rules that will have trivial impact, whereas many interpretive guidelines have
major substantive significance, and people will object to them.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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Proposal for an interpretive statement
exception to the rulemaking provisions of the California APA

Michael Asimow
Greg Ogden
1, i e : There should ke an exception
to the APA's notice and comment brocedure for interpretive
statemente. The problems with existing law were highlighted in
the Supreme Court's recent opinion in e ar
c. v. » 59 Cal.Rptr.2d 186, 197-98 (1996), which
challenged the Legislature to solve those problems:

Professor Asimow asserts that full APA compliance [for
adoption of interpretive rules] entails impractical
costs and delays. The agency must devote significant
resources to building an agsncy file that wiil satisfy
the Office of Administrative Law...Among other things,
the agency must establish the necessity of the proposed
rule..,In addition, Opbonents of & propeosed rule may
file long and complex comments, which the agency must
address point by point...Professor Asimow argues that,
because of the burden of full APA compliance, agencies
do not adopt regulations. Instead, they resort to
case-by-cace adjudication, and they use informal oral
communications to dirsct agency staff, Socmetimes,
agencies seek statutory amendments, in 1lieu of adopting
regulationa, or they simply ignore the APA, issuing and
enforcing requlations without regard to its provisions.

Professor Asimow identifies serious concerns. Though
too many regulations may lead to confusing,
conflicting, or unduly burdensome regulatory mandates
that stifle individual initiative, this effect is less
pronounced in the casae of interpretive regulations.

The public generally benefits if agencies can easily
adopt interpretive regqulations because interpretive
regulations clarity ambiguities in the law and ensure
agency-wide uniformity. In additicn, agencies cannot
always respond to changing circumstances promptly if
they must ask the Legislature for a statutory amendment
or resort to a regulatory process fraught with delays.
Finally, if an agency simply ignores the APA, it ceases
to be responsive to the public, and its regulations are
Vulnerable to attack in the courts.

Of course, the ability of agencies to issue
restatenents or summaries of their prior decisions and
prier advice letters {exceptions to the APA which the
Supreme Court articulated in the Tldewater case]
mitigates these concerns to some extent...If in some
circumstances agencies should also ba free to adopt
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