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Administrative Rulemaking: Interpretive Guidelines

BACKGROUND

At what point do an agency’s interpretive guidelines become sufficiently
regulatory in character that they should be adopted as regulations under the
Administrative Procedure Act’s rulemaking procedures? This is one of the most
troublesome issues in administrative rulemaking. Because of ongoing problems
and litigation in the area, interested parties have asked the Commission to give
priority to this part of the rulemaking study, and the Commission has agreed.

Under federal law, a distinction is made between “legislative” rules, which
must be formally adopted as regulations, and “interpretive” rules, which merely
amplify the legislative policy and need not be adopted by means of the formal
rulemaking procedure. California law does not make this distinction, but
requires interpretive guidelines to be adopted as regulations. This memorandum
opens the issue whether the California system requires change.

EXISTING CALIFORNIA LAW

The California Administrative Procedure Act prohibits a state agency from
issuing, using, or enforcing any guideline, criterion, bulletin, manual, instruction,
order, standard of general application, or other rule that implements, interprets,
or makes specific the law enforced or administered by it, or that governs its
procedure, unless it has been adopted as a regulation under the rulemaking
statute. Gov’t Code 88 11340.5, 11342(g). This requirement does not apply to a
rule that relates only to the internal management of the agency.

This statute was originally added to the Administrative Procedure Act in
1982. Its purpose is to force agencies to use the rulemaking process and to
preclude them from relying on “underground” regulations — rules imposed by
the agency outside the standard regulatory process. It is consistent with prior
case law holding that, under the Administrative Procedure Act, an agency’s



interpretive guideline is invalid unless adopted as a regulation. Armistead v.
State Personnel Bd., 22 Cal. 3d 198, 583 P.2d 744, 149 Cal. Rptr. 1 (1978).

PREVIOUS COMMISSION INVOLVEMENT

The Commission encountered complaints during its administrative
adjudication study that some agencies , either openly or secretly, promulgate and
transmit to administrative law judges “disciplinary guidelines”. The Commission
added to its administrative adjudication recommendation a provision that:

§ 11425.50. Decision

(e) A penalty may not be based on a guideline, criterion,
bulletin, manual, instruction, order, standard of general application
or other rule subject to Chapter 3.5 (commencing with Section
11340) unless it has been adopted as a regulation pursuant to
Chapter 3.5 (commencing with Section 11340).

Comment. Subdivision (e) is consistent with the rulemaking
provisions of the Administrative Procedure Act. See Section 11340.5
(“underground regulations”). A penalty based on a precedent
decision does not violate subdivision (e). Section 11425.60
(precedent decisions). If a penalty is based on an “underground
rule” — one not adopted as a regulation as required by the
rulemaking provisions of the Administrative Procedure Act — a
reviewing court should exercise discretion in deciding the
appropriate remedy. Generally the court should remand to the
agency to set a new penalty without reliance on the underground
rule but without setting aside the balance of the decision. Remand
would not be appropriate in the event that the penalty is, in light of
the evidence, the only reasonable application of duly adopted law.
Or a court might decide the appropriate penalty itself without
giving the normal deference to agency discretionary judgments. See
Armistead v. State Personnel Bd., 22 Cal. 3d 198, 583 P.2d 744, 149
Cal. Rptr. 1 (1978).

This provision becomes operative July 1. The Commission conceived that the
provision as simply a specific application of the existing general prohibition on
underground regulations.

TIDEWATER CASE

A recent California Supreme Court decision revisits the issue of interpretive
guidelines. Tidewater Marine Western, Inc. v. Bradshaw (filed December 19,



1996), concludes that interpretive guidelines used by the Division of Labor
Standards Enforcement (DLSE) to implement wage orders of the Industrial
Welfare Commission amount to regulations and are therefore void because not
adopted in accordance with the Administrative Procedure Act.

In concluding that these interpretive guidelines are “regulations” within the
meaning of the Administrative Procedure Act, the court notes that a regulation
has two principal identifying characteristics:

(1) The agency intends its rule to apply generally, rather than in a specific
case.

(2) The rule implements, interprets, or makes specific the law enforced or
administered by the agency or govern the agency’s procedure.

However, a policy manual that does no more than restate or summarize, without
commentary, the agency’s previous adjudicative decisions and advice letters is
not a regulation.

Applying this test to the interpretive guidelines involved in the Tidewater
case, the court concluded that the guidelines are “regulations” that should have
been adopted pursuant to the Administrative Procedure Act. The court also
disapproved two Court of Appeal decisions which had erroneously determined
that certain interpretive guidelines are not regulations:

(1) DLSE’s written policy for calculating overtime pay, at issue in Skyline
Homes v. Department of Industrial Relations, 165 Cal. App. 3d 239 (1985), should
have been classified as a regulation within the meaning of the APA because it
was a standard of general application interpreting the law DLSE enforced and
not merely a restatement of prior agency decisions or advice letters.

(2) DLSE’s interpretation of a wage order concerning payment of employees
required to remain on the premises during lunch breaks, litigated in Bono
Enterprises v. Bradshaw, 32 Cal. App. 4th 968 (1995), applied generally to a class
of similar cases and did not merely restate or summarize DLSE’s prior decisions
or advice letters.

CRITICISM OF CALIFORNIA RULE

Professor Michael Asimow has written an article in which he criticizes the
California rule — California Underground Regulations, 44 Administrative Law
Review 43 (No. 1 Winter 1992). A copy of this article is reproduced at Exhibit



pages 1-35. He has also previously sent the Commission a memorandum
summarizing his views on this issue.

Professor Asimow’s basic points are that California’s formal rulemaking
procedure is very time-consuming and costly — the most extensive in the nation.
The net effect of applying these requirements to interpretive guidelines is to
discourage agencies from telling the public what the agency thinks the law
means or how the agency intends to exercise discretion. It is so expensive and
difficult to adopt guidance documents through the rulemaking process that
agencies seldom attempt to do so. Professor Asimow’s empirical research
indicates that agencies simply fail to adopt guidance documents (leaving the
public and staff to wonder what the law means), use case by case adjudication
instead of rulemaking, resort to seeking legislation (which is quicker and cheaper
to obtain than adopting a rule), skirt the law by various techniques of dubious
legality, or flout the law and hope not to get caught.

Professor Asimow states that the public needs to know what agencies think
the law means or how the agency intends to exercise discretion. Disclosure of this
information facilitates law enforcement since it enables people to know what the
agency expects. Guidance documents improve administration by assuring that
all staff members take the same approach to a problem. Finally, such documents
help members of the public to plan their affairs and thus minimize transaction
costs. Agencies should be encouraged to formulate their views in guidance
documents and publish them as required by law. There cannot be too many
guidance documents. But present law strongly deters agencies from adopting
them or publicizing the ones they adopt.

The California Energy Commission (CEC) supports Professor Asimow’s
position. CEC agrees that the California rulemaking process is so full of
burdensome restrictions that there is an strong incentive for agencies to resort to
unofficial and unadopted rules which increasingly are the only way many
agencies are able to readily respond to their regulated constituencies. CEC has
previously written us that:

In reality, it is impractical, undesirable, and politically
unacceptable for agencies to remain totally silent when a regulated
business or industry asks what a regulation means with regard to a
particular issue, and millions of dollars may hang in the balance
concerning what the answer may be. Faced with this situation, it is
unrealistic and irresponsible for an agency to respond only with,
“we’ll cover it next year in our rulemaking.” California business
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would be even less tolerant than the general public of such agency
unresponsiveness. Thus as a practical matter, agencies issue
interpretations of their statutes. These are expressed in various
forms, sometimes oral, sometimes by staff letter, and occasionally
by formal agency action. In my experience, these interpretations are
typically solicited by California business confronted with a
regulatory problem, seeking relief from regulatory inflexibility or
ambiguity.

Professor Asimow indicates, though, that some of the private sector people he
interviewed disagree with him on this issue very strongly. Also the Office of
Administrative Law personnel he interviewed disagree.

But OAL in its amicus submission in Tidewater indicates that, “OAL agrees
with Professor Asimow that it is time to carefully review the California APA’s
treatment of ‘interpretive rules.”” OAL has written to the Commission generally
that, “Though we believe the present statutory framework is fundamentally
sound, we welcome the opportunity to discuss suggestions for specific
improvements. OAL’s long term objective is to make the rulemaking part of the
APA less burdensome for state agencies, while preserving public participation
and the benefits of independent legal review of proposed regulations.”

The Supreme Court in Tidewater, states:

Professor Asimow identifies serious concerns. Though too many
regulations may lead to confusing, conflicting, or unduly
burdensome regulatory mandates that stifle individual initiative,
this effect is less pronounced in the case of interpretive regulations.
The public generally benefits if agencies can easily adopt
interpretive regulations because interpretive regulations clarify
ambiguities in the law and ensure agency-wide uniformity. In
addition, agencies cannot always respond to changing
circumstances promptly if they must ask the Legislature for a
statutory amendment or resort to a regulatory process fraught with
delays. Finally, if an agency simply ignores the APA, it ceases to be
responsive to the public, and its regulations are vulnerable to attack
in the courts.

The court declined, however, to judicially modify existing California law. “If in
some circumstances agencies should also be free to adopt regulations informally
and without following the APA’s elaborate procedures, then the Legislature
should state what those circumstances are and what lesser procedural
protections are appropriate. Until it does, we decline to carve out an exception



for interpretive regulations that we do not believe the language of the APA
adequately supports.”

ALTERNATIVE APPROACHES

Federal APA

The federal APA provides that the rulemaking procedure does not apply to
“interpretative rules, general statements of policy, or rules of agency
organization, procedure, or practice.” 5 USC 8§ 553(b)(A). These rules must be
published in the Federal Register. 5 USC § 552(a)(1)(B)-(D).

While Professor Asimow believes this is sound policy, he sees some
disadvantages to the federal model, primarily resulting from a failure to define
the categories that are exempt. However, the cases have worked out a rough
means of determining whether a particular rule falls within an exempt category.

OAL, in its amicus brief draft for Tidewater, criticizes the federal rule for
creating a distinction between “legislative” and “interpretive” rules that is
difficult — characterized by a federal appellate court as “fuzzy” and by Professor
Asimow as “difficult to apply in practice ... the subject of constant litigation.”

1981 Model State APA
Section 3-109 of the 1981 Model State APA provides:

(a) An agency need not follow the provisions of [the rulemaking
statute] in the adoption of a rule that only defines the meaning of a
statute or other provision of law or precedent if the agency does not
possess delegated authority to bind the courts to any extent with
this definition. A rule adopted under this subsection must include a
statement that it was adopted under this subsection when it is
published in the [administrative bulletin], and there must be an
indication to that effect adjacent to the rule when it is published in
the [administrative code].

(b) A reviewing court shall determine wholly de novo the
validity of a rule within the scope of subsection (a) that is adopted
without complying with the provisions of [the rulemaking statute].

Professor Asimow thinks this provision, while generally salutary, will result
in confusion and litigation. Agencies often have power to adopt their
nonlegislative rules as legislative rules, but this provision would invalidate those
nonlegislative rules and result in litigation over the exact extent of the agency’s
power. De novo court review also is misguided.
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Washington APA

A number of states have enacted statutes that exempt interpretive guidelines
from the standard rulemaking process. Professor Asimow suggests that the
Commission consider something like the recent Washington statute. That statute
distinguishes interpretive statements and policy statements from rules and
allows them to be adopted without rulemaking procedure. Guidance documents
must be clearly labeled as such and are advisory only.

He also believes these documents should be conveniently published (not
necessarily in the Code of Regulations). Probably each agency could be required
to periodically publish its guidance documents in a generally available format.

FOCUS ON THE WASHINGTON STATUTE

Text of Washington Statute
The key relevant provisions of the Washington statute are set out below.

Interpretive and Policy Statements Exempted

If the adoption of rules is not feasible and practicable, an agency
is encouraged to advise the public of its current opinions,
approaches, and likely courses of action by means of interpretive or
policy statements. Current interpretive and policy statements are
advisory only. An agency is encouraged to convert long-standing
interpretive and policy statements into rules.
Wash. Rev. Code § 34.05.230(1)

Interpretive Statement Defined

“Interpretive statement” means a written expression of the
opinion of an agency, entitled an interpretive statement by the
agency head or its designee, as to the meaning of a statute or other
provision of law, of a court decision, or of an agency order.
Wash. Rev. Code § 34.05.010(8)

Policy Statement Defined

“Policy statement” means a written description of the current
approach of an agency, entitled a policy statement by the agency
head or its designee, to implementation of a statute or other
provision of law, of a court decision, or of an agency order,
including where appropriate the agency’s current practice,
procedure, or method of action based upon that approach.
Wash. Rev. Code § 34.05.010(14)



Rule Defined

“Rule” means any agency order, directive, or regulation of
general applicability

(a) the violation of which subjects a person to a penalty or
administrative sanction;

(b) which establishes, alters, or revokes any procedure, practice,
or requirement relating to agency hearings;

(c) which establishes, alters, or revokes any qualification or
requirement relating to the enjoyment of benefits or privileges
conferred by law;

(d) which establishes, alters, or revokes any qualifications or
standards for the issuance, suspension, or revocation of licenses to
pursue any commercial activity, trade, or profession;

or

(e) which establishes, alters, or revokes any mandatory
standards for any product or material which must be met before
distribution or sale.

Wash. Rev. Code § 34.05.010(15)

Advantages of Washington Statute

Professor Asimow notes that Washington’s definition of “rule” clearly is
designed to be limited to legislative rules and to exclude interpretive and policy
statements. Under this scheme, a rule has legal effect while an interpretive or
policy statement is advisory only. The statute also encourages an agency to
convert is interpretive and policy statements into rules when it is feasible and
practicable to do so.

Professor Asimow comments that the drafters of the Washington statute in
1988 came to the same conclusion as those who wrote the federal act in 1946 —
they should encourage, not deter, the adoption of guidance material for the
public.

He believes the Washington statute is superior to the others that exist because
it meticulously defines the terms involved and prescribes the procedure by
which an agency may adopt an exempt interpretive or policy statement. This
should forestall most of the confusion that has arisen under the federal act. (The
staff notes that no reported Washington case has been called upon to construe
this statute.)



Issues Concerning Washington Statute

OAL, in its amicus brief draft for Tidewater, identifies issues it believes would
need to be addressed if we were to adopt a statute such as Washington’s
exempting interpretive guidelines from the rulemaking process:

(1) How to define “interpretive rule”.

(2) How to define “policy statement”.

(3) Whether, where, and how often these types of rules should be published.

(4) How to clearly label these rules as “nonlegislative” and “advisory”.

(5) The extent to which these rules should bind the adopting agency, the
public, or the courts.

(6) Whether these rules should be subject to review by the Governor, OAL, or
a legislative body.

(7) Whether the agency must adopt a “concise explanatory statement”.

(8) Whether the agency must prepare a rulemaking record of some sort.

(9) When the rules become effective.

(10) Whether statutes authorizing the regulated public to petition agencies for
adoption and amendment of rules apply.

(11) Verification that money has been appropriated to reimburse local
agencies for costs mandated by the state rule.

OTHER OPTIONS

“Direct Final” Rulemaking

An indirect method of dealing with interpretive guidelines that the
Commission might wish to consider if it declines to deal with them directly, is
the “direct final” rulemaking procedure being used increasingly at the federal
level. Under this approach an agency publishes notice of intent to adopt rules for
which the ordinary rulemaking process is unnecessary (because their impact is
trivial or transitory). If any person objects to this truncated procedure, the normal
rulemaking process is used. Professor Asimow points out that the vast majority
of interpretive guidelines are uncontroversial. The truncated procedure might be
a useful option to incorporate in the Administrative Procedure Act if the
Commission decides not to deal with interpretive guidelines directly.

Codification of Rules Announced in Tidewater Case
If the Commission is not inclined to revise existing California law on
interpretive guidelines, Professor Asimow suggests that at least the California
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statutes should clearly state the exceptions to the rulemaking requirement
articulated by the Supreme Court in Tidewater. There are at least three of these:

(1) If an agency prepares a policy manual that is no more than a restatement
or summary, without commentary, of the agency’s prior decisions in specific
cases and its prior advice letters, the agency is not required to use the rulemaking
procedure. A policy manual of this kind would be no more binding on the
agency in subsequent agency proceedings or on the courts when reviewing
agency proceedings than are the decisions and advice letters that it summarizes.
This rule announced in Tidewater appears to change existing law.

(2) An interpretation of a law that “is the only reasonable interpretation” is a
direct application of the law and therefore not subject to the rulemaking
procedure. This concept is touched upon and not disapproved by the court in the
case. It is apparently followed by OAL as a matter of practice.

(3) The remedy, if an interpretive guideline is not properly adopted, is for the
court to exercise its independent judgment on the subject of the guideline. The
court should not be required to overturn agency action that is legally proper in
the opinion of the court, just because the agency action was taken pursuant to an
improperly adopted guideline. This overrules prior case law.

WHERE DO WE GO FROM HERE?

After receiving communications and hearing discussion on these issues from
interested parties, the Commission needs to decide what makes sense as a matter
of policy. The staff will then begin the process of trying to implement policy with
draft statutory language.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary

-10-



Memo 97-12 EXHIBIT Study N-300

43

CALIFORNIA UNDERGROUND
REGULATIONS

Michael Asimow™

he law that agencies administer often requires interpretation, and the

discretion that agencies exercise often needs to be structured. Members
of the public who live and do business in the shadow of regulation need to
learn what the agency thinks the law means and how discretion may be
exercised. Increasing the level of people’s understanding about what the
law requires of them is a good thing for society; it reduces the number of
unintentional law violations, and it reduces the transaction costs incurred
in planning private transactions.! Agency staff members also require
authoritative information about these subjects in order to apply the law
consistently, fairly, and efficiently. Administrative procedures should not
discourage agencies from interpreting law and structuring discretion. This
article discusses California statutory and judicial doctrines and practices that
have exactly this deterrent effect.

In an era in which the demands on government are steadily increasing
while the resources available to government are steadily falling, it is vital
that the regulation of bureaucratic activity be scrutinized carefully. Inhi-
bitions on agencies that cannot survive a cost-benefit test need to be
scrapped.? Deregulation may be just as appropriate when it'is applied to
bureaucracy as when it is applied to private sector economic activity. This
article discusses California regulation of bureaucratic behavior that is very
costly to government and to the public but produces relatively little benefit
for anyone.

*Professor of Law, UCLA Law Schocl. The author is a consultant to the California Law
Bevision Commission and is engaged in a study of California administrative law for the
Commission. However, the Commission has not considered nor passed upon the conclusions
expressed in this article. The assistance of Robert Anthony, Arthur Bonfield, Robert Fell-
meth, Gregory Ogden, Craig Oren, Gary Schwartz, and Peter Strauss is gratefully acknowl-
edged. In particular, Herbert F. Bolz of the Office of Administrative Law, who thoroughly
disagrees with my conclus:ons. was unstinting in his assistance. Of course, responsibility for
any errors that remain is mine.

1. See generally MICHAEL ASIMOW, ADVICE TO THE PUBLIC FROM FEDERAL Anmms-rm-
TIVE AGENCIES 11- 15 (1973) (responsibility of government to furnish advice 1o diminish
uncertainty).

2. See Arthur Bonﬂeld Administrative Procedire Acts in an Erg of Comparative Scarcity, 75
Iowa L. REvV. 845 (1990).




