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Memorandum 96-88

Legislative Program: Unfair Competition Litigation (CDAA Comments)

At the November meeting, the Commission approved the recommendation on

Unfair Competition Litigation, subject to a number of revisions. The most significant

change was to apply the 45-day notice rule before entry of judgment to contested

cases brought by public prosecutors. In the discussion, several Commissioners

stated that it would be important to hear from representatives of public prosecutors

before these changes are finalized.

Attached to this memorandum is a letter from Thomas A. Papageorge on behalf

of the California District Attorneys Association Consumer Protection Committee, as

well as his office, the Consumer Protection Division of the Los Angeles County

District Attorney’s Office. Mr. Papageorge outlines the differences between

enforcement actions brought by prosecutors and representative actions brought by

private plaintiffs, suggests a number of practical problems that would be faced by

prosecutors under the proposed extension of the 45-day notice rule, and expresses

concern that two years’ of consensus building may be lost by this change. With the

exception of the 45-day notice provision, Mr. Papageorge states that the CDAA is

prepared to endorse the recommendation with the changes made at the November

meeting.

The “working final recommendation” version of the sections in question are set

out below. Application of the 45-day notice rule to prosecutors is set out in a

separate section (17305) from the 45-day notice rule applicable to private plaintiffs

(17306):

§ 17305. Notice of terms of judgment in contested enforcement action

17305. (a) Except as provided in subdivision (d), with respect to an
enforcement action, at least 45 days before entry of a judgment, or any
modification of a judgment, which is a final determination of the action,
the prosecutor shall give notice of the proposed terms of the judgment or
modification, including all stipulations and associated agreements
between the parties, to all of the following:

(1) Other parties with cases pending against the defendant based on
substantially similar facts and theories of liability known to the
prosecutor.
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(2) Each person who has filed with the court a request for notice of the
terms of judgment.

(3) Other persons as ordered by the court.
(b) A person given notice under subdivision (a) or any other

interested person may apply to the court for leave to intervene. Nothing
in this subdivision limits any other right a person may have to intervene
in the action.

(c) On motion of a party or on the court’s own motion, the court for
good cause may shorten or lengthen the time for giving notice under
subdivision (a).

(d) This section does not apply to an enforcement action where the
complaint and stipulated judgment are filed together.

Comment. Subdivision (a) of Section 17305 requires notice of the terms of
any proposed disposition of a contested enforcement action brought by a
prosecutor to be given to other interested parties.

As provided in subdivision (d), however, where the case has been settled in
prefiling negotiations and the stipulated judgment is entered on the same day
that the action is filed, the 45-day prejudgment notice requirement is
inapplicable. The 45-day notice period is subject to variation on court order
pursuant to subdivision (c).

Subdivision (b) recognizes a limited right to seek to intervene in the action
before judgment is entered.

For the rule applicable to private representative actions, see Section 17306.
See also Sections 17300(a) (“enforcement action” defined), 17300(b)
(“prosecutor” defined).

§ 17306. Notice of terms of judgment in representative action

17306. (a) With respect to a representative cause of action, at least 45
days before entry of a judgment, or any modification of a judgment,
which is a final determination of the representative cause of action, the
private plaintiff shall give notice of the proposed terms of the judgment
or modification, including all stipulations and associated agreements
between the parties, together with notice of the time and place set for a
hearing on entry of the judgment or modification, to all of the following:

(1) The Attorney General.
(2) The district attorney of the county where the action is pending.
(3) Other parties with cases pending against the defendant based on

substantially similar facts and theories of liability known to the plaintiff.
(4) Each person who has filed with the court a request for notice of the

terms of judgment.
(5) Other persons as ordered by the court.
(b) A person given notice under subdivision (a) or any other

interested person may apply to the court for leave to intervene in the
hearing provided by Section 17307. Nothing in this subdivision limits any
other right a person may have to intervene in the action.

(c) On motion of a party or on the court’s own motion, the court for
good cause may shorten or lengthen the time for giving notice under
subdivision (a).
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Comment. Subdivision (a) of Section 17306 requires notice of the terms of
any proposed disposition of the representative action to other interested parties.
The 45-day notice period is subject to variation on court order pursuant to
subdivision (c). The notice of the proposed terms of the judgment under this
section may be given at the same time as the notice of commencement of the
representative action is given under Section 17303, so long as other
requirements are satisfied.

Under subdivision (b), a court may permit intervention in the hearing for
approval of the terms of the judgment provided by Section 17307.

For the rule applicable to prosecutor enforcement actions, see Section 17305.
As to the effect of notice given to the Attorney General or a district attorney
under this section, see Section 17311. See also Sections 17300(b) (“prosecutor”
defined), 17300(c) (“representative cause of action” defined).

The other nontrivial change was made in Section 17310(a) by requiring the court

to make a determination under subdivision (a) rather than providing a

presumption in favor of staying the private action:

§ 17310. Priority between prosecutor and private plaintiff

17310. (a) If a private plaintiff has commenced an action that includes
a representative cause of action and a prosecutor has commenced an
enforcement action against the same defendant based on substantially
similar facts and theories of liability, the court in which either action is
pending, on motion of a party or on the court’s own motion, shall stay
the private plaintiff’s representative cause of action until completion of
the prosecutor’s enforcement action, make an order for consolidation or
coordination of the actions, or make any other order, in the interest of
justice.

(b) The determination under subdivision (a) may be made at any time
during the proceedings and regardless of the order in which the actions
were commenced.

(c) Nothing in this section affects any right the plaintiff may have to
costs and attorney’s fees pursuant to Section 1021.5 of the Code of Civil
Procedure or other applicable law.

Comment. Section 17310 provides a degree of priority to public prosecutor
enforcement actions over conflicting private representative actions. If the
enforcement action and representative action are consolidated, the court may
give the prosecutor responsibility on the injunctive and civil penalty phases of
the case and let the private plaintiff press the restitutionary claims.

Subdivision (c) recognizes that a private plaintiff may have a right to an
attorney’s fee award under general principles when the private representative
action is stayed or consolidated pursuant to this section. This rule is intended to
be applied consistent with case law. See, e.g., Ciani v. San Diego Trust and
Savings Bank, 25 Cal. App. 4th 563, 572-73, 30 Cal. Rptr. 2d 581 (1994);
Committee To Defend Reproductive Rights v. A Free Pregnancy Center, 229
Cal. App. 3d 663, 642-44, 280 Cal. Rptr. 329 (1991).

See also Sections 17300(a) (“enforcement action” defined), 17300(b)
(“prosecutor” defined), 17300(c) (“representative cause of action” defined).
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As noted above, in the interest of achieving a consensus, CDAA is not opposing this

change. (See Exhibit p. 1.)

The staff is concerned that extension of the 45-day notice rule to prosecutors

threatens only to create opposition to the recommendation without achieving any

support from interests who have expressed opposition to the study. This seriously

impairs any ability to introduce a recommendation aimed at achieving consensus.

The substantive issues are less clear. Although Mr. Papageorge argues that there

is “no evidence demonstrating, or even suggesting, that public law enforcement

judgments have been abused or require closer monitoring,” there have been a

number of situations described to the Commission where private plaintiffs and

public interest attorneys believe that the interests of the injured class were not

adequately served by settlements proposed or entered by public prosecutors. But

these issues have been considered before, and the Commission has generally

accepted the notion that enforcement actions brought by prosecutors may

appropriately be given distinct treatment under the proposed statute. The

Commission has sought to craft a modest reform that addresses a number of issues

in a rational way without causing unnecessary disruption. Excusing prosecutors

from the 45-day notice provision does not create new law — it simply recognizes a

limitation on the scope of the reform attempted by the recommendation.

The technical issue that needs resolution at this meeting is the content of the

Commission’s final recommendation and the bill to be introduced in the 1997

legislative session. If the Commission feels strongly that the 45-day notice rule

should be applied to contested actions brought by prosecutors, then the provision

should remain in the recommendation and the CDAA concerns can perhaps be

addressed by amendments to the bill. The Commission needs to consider whether

this additional issue should be in the bill as introduced or whether it would be

better to minimize the number of issues by eliminating Section 17305.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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