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First Supplement to Memorandum 96-80

Business Judgment Rule: Update

Attached to this supplemental memorandum is a copy of the recent court of

appeal decision in Lee v. Interinsurance Exchange, 96 Daily Journal D.A.R. 13278

(Nov. 4, 1996). The case holds that the business judgment rule applies to

decisions of the governing board of a reciprocal insurer. The case is not yet final.

The opinion in the case supports the revised draft of the business judgment

rule in a number of respects:

(1) The elements of the business judgment rule referred to in the
opinion are those that would be codified in the draft —

• business judgment
• made in good faith
• by disinterested decision maker
• on reasonable inquiry
• for rational business purpose
• with burden on challenger

(2) The opinion typifies the confusion found in the California
case law on the following matters —

• Whether Corporations Code Section 309 codifies the business
judgment rule or the standard of care of directors

• Whether the business judgment rule standard of the review is
“reasonable”, “rational”, or some other standard such as “fraud,
bad faith or gross overreaching”

(3) The opinion notes that application of the business judgment
rule to validity issues is a matter of common law development.

We plan to add references to these aspects of the opinion at appropriate

places in the draft, assuming the opinion is not vacated.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
























