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First Supplement to Memorandum 96-70

Mediation Confidentiality: Additional Comments on Tentative
Recommendation

Attached are two letters that arrived by fax from the Department of Industrial

Relations (DIR) (Exhibit pp. 1-2) and the State Bar Committee on Administration

of Justice (CAJ) (Exhibit pp. 3-9), respectively. These letters raise a number of

new points for the Commission to consider.

ISSUES RAISED BY DIR

DIR seeks assurance that the protections of the tentative recommendation

would extend to mediation services provided by the State Mediation and

Conciliation Service (SMCS), a division of DIR. To that end, DIR proposes

addition of the following language to Section 1120: “‘Mediation’ includes actions

taken by the Department of Industrial Relations to mediate labor disputes,

pursuant to Labor Code section 65.”

DIR considers such express language necessary “to avoid the possibility that

if the proposed legislation is enacted it may later be argued in a court proceeding

in which one party seeks disclosure of events at a mediation session conducted

by SMCS that mediation services provided by SMCS were intentionally excluded

from the protections provided by the new statutory provisions.” (Exhibit p. 2.)

Presumably, its concern stems from interplay between proposed Sections 1122-

1129 and Labor Code Section 65, which includes a confidentiality provision

specifically applicable to SMCS:

65. The department may investigate and mediate labor disputes
providing any bona fide party to such dispute requests intervention
by the department and the department may proffer its services to
both parties when work stoppage is threatened and neither party
requests intervention. In the interest of preventing labor disputes
the department shall endeavor to promote sound union-employer
relationships. The department may arbitrate or arrange for the
selection of boards of arbitration on such terms as all of the bona
fide parties to such dispute may agree upon. Records of the
department relating to labor disputes are confidential; provided, however,
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that any decision or award arising out of arbitration proceedings shall be a
public record.

[Emph. added; see also Lab. Code § 65.]

Existing Evidence Code Section 1152.5 expressly provides that it does not limit

“the confidentiality provided pursuant to Section 65 of the Labor Code.” The

tentative recommendation would preserve that language. See § 1122(c).

From Labor Code Section 65 and the reference to it in proposed Section

1122(c), one could infer that the Evidence Code statutes on mediation

confidentiality are inapplicable to an SMCS mediation. It is also possible to

conclude, however, that the confidentiality of such a mediation is protected by

Labor Code Section 65 and the Evidence Code provisions.

Incorporating DIR’s suggested language into proposed Section 1120(a) may

serve to eliminate that ambiguity:

1120. (a) For purposes of this chapter,
(1) “Mediation” means a process in which a mediator facilitates

communication between disputants to assist them in reaching a
mutually acceptable agreement.

(2) “Mediator” is a neutral person who conducts a mediation. A
mediator has no authority to compel a result or render a decision in
the dispute.

(b) For purposes of this chapter, “mediation” includes actions
taken by the Department of Industrial Relations to mediate labor
disputes, pursuant to Labor Code section 65.

(b) (c) This chapter does not apply to any mediation under ….

The staff knows little about SMCS mediations and procedures, but is attempting

to learn more. Based on the information it has now, it tentatively recommends

making the change DIR requests.

ISSUES RAISED BY CAJ

CAJ’s letter discusses the tentative recommendation section by section,

supporting some of the reforms and opposing others. CAJ does not take a

position on the Commission’s proposal as a whole. The discussion below focuses

on CAJ’s suggestions for changes in the proposal:
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§ 1120. Definitions of “mediation” and “mediator”

CAJ states that “[e]ither Section 1120 should expressly include court

proceedings, or it should expressly exclude them.” (Exhibit p. 4.) It

“understand[s] that the Law Revision Staff intends to make it clear that court-

supervised proceedings are not within the scope” of “mediation” as defined in

Section 1120. (Id.) Pointing out that “[e]nforcement and confidentiality of court

settlements is governed by a different statute and different standards than is

mediation,” it “encourage[s] the Commission to eliminate the present

ambiguity.” (Id.)

The staff’s recollection is that the Commission deliberately drafted Section

1120 broadly enough to include a judicial settlement conference, provided that

the judge conducting the conference “has no authority to compel a result or

render a decision in the dispute.” The staff agrees with CAJ that it may be helpful

to make that intent more clear, as by adding the following sentence to the end of

the first paragraph of the Comment: “A ‘mediator’ may be a judge conducting a

settlement conference, provided that the judge ‘has no authority to compel a

result or render a decision in the dispute.’”

If Section 1120 encompasses judicial settlement conferences as the staff

recollects, proposed Section 1121 (the staff’s redraft of the Med-Arb provision, at

page 11 of Memorandum 96-70) may require a new subdivision clarifying that

despite the Med-Arb provision, a judge conducting a settlement conference is not

a “mediator” for purposes of Sections 1120-1129 unless the judge completely

lacks decisionmaking authority in the dispute. The staff will suggest precise

language at the Commission’s meeting.

§ 1122(a)(2). Admissibility and discoverability of mediation documents

CAJ suggests that “Section 1122(a)(2) should expressly except documents

described in proposed Section 1122(a)(4).” (Exhibit p. 5.) Section 1122(a)(4) would

continue existing law and provide: “Evidence otherwise admissible or subject to

discovery outside of mediation shall not be or become inadmissible or protected

from disclosure solely by reason of its introduction or use in a mediation.” As

CAJ suggests, this requirement should limit the confidentiality afforded by

Section 1122(a)(2). But the tentative recommendation already accomplishes as

much. Section 1122(a)(2) states:

1122. (a)(2) Except as otherwise provided by statute, no document,
or any writing as defined in Section 250, that is prepared for the
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purpose of, or in the course of, or pursuant to, the mediation, or
copy thereof, is admissible in evidence or subject to discovery, and
disclosure of the document or writing shall not be compelled, in
any arbitration, administrative adjudication, civil action, or other
noncriminal proceeding in which, pursuant to law, testimony can
be compelled to be given.

[Emph. added.]

Section 1122(a)(4) is a statutory provision limiting Section 1122(a)(2). It does not

seem necessary to restate it directly in Section 1122. But it may be helpful to

explain the interrelationship between Section 1122(a)(2) and 1122(a)(4) in the

Comment.

§ 1122(d). Attorney’s fees

CAJ suggests clarifying that Section 1122(d), the attorney’s fee provision,

extends to production of documents, as well as attempts to compel a mediator to

testify. (Exhibit p. 5.) This is a good point. The proposed revision on pages 14-15

of Memorandum 96-70 should resolve this concern.

§ 1122(g). Research

CAJ opposes proposed Section 1122(g), which provides: “Nothing in this

section prevents the gathering of information for research or educational

purposes, so long as the parties and the specific circumstances of the parties’

controversy are not identified or identifiable.” CAJ considers the provision

“overbroad.” (Exhibit p. 6.) It explains:

For example, would people gathering information about
mediation be able to compel parties to mediation or the mediators
to disclose details of the communications made during the
mediation? Much of the information which is communicated in
mediation is intended to be confidential and might be embarrassing
if it became public. If the information gatherers may compel
disclosure of information the parties do not want disclosed, the
parties will not be candid in the mediation, for fear that the
information might ultimately be leaked. Conversely, there is
nothing in the proposal to require confidentiality on the part of the
people who gather information about the mediation. Once
confidential information is given to these people, without
restrictions and without any protective laws or orders that can be
enforced, they will be free to disclose the information, whether the
parties or the mediators are hurt by the disclosures or not.

[Exhibit p. 6.]
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CAJ is perhaps correct that Section 1122(g) as currently worded is overbroad.

The types of activities CAJ describes are not what the staff believes the provision

is intended to protect. Rather, there is a need to allow mediators and others to

discuss mediations and mediation results to some extent, so that people can learn

from their experiences and develop appropriate rules for and uses of mediation.

The staff has not yet thought of a good way to redraft Section 1122(g) to account

for CAJ’s concerns, but will try to come up with some language by the time of the

Commission’s meeting.

§ 1127. Consent to disclosure of mediation communications

Section 1127 of the tentative recommendation currently provides:

1127. Notwithstanding Section 1122, a communication,
document, or any writing as defined in Section 250, that is made or
prepared for the purpose of, or in the course of, or pursuant to, a
mediation, may be admitted or disclosed if any of the following
conditions exist:

(a) All persons who conduct or otherwise participate in the
mediation expressly consent to disclosure of the communication,
document, or writing.

(b) The communication, document, or writing is an expert’s
analysis or report, it was prepared for the benefit of fewer than all
the mediation participants, those participants expressly consent to
its disclosure, and the communication, document or writing does
not disclose anything said or any admission made in the course of
the mediation.

CAJ proposes to replace current subdivision (b) with a provision stating: “A

written statement otherwise admissible is admissible if it is not precluded by

other rules of evidence and as long as it does not include statements solely made

in the mediation.” (Exhibit p. 7.) CAJ would support proposed Section 1127 with

this amendment.

CAJ does not attempt to explain or justify its proposed revision. The staff

understands that a CAJ representative will attend the Commission’s meeting.

Rather than speculate on CAJ’s intent and reasoning in this memorandum, it

seems wiser to  see what CAJ has to say. For the moment, however, the staff has

concerns that CAJ’s proposed revision would essentially undo Section

1122(a)(2)’s protection of documents prepared for the purpose of mediation (e.g.,

an outline of an opening statement or a written calculations relating to possible
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settlement offers) and substantially undercut protection of other mediation

documents (e.g., notes taken in a mediation).

§§ 1128, 1129. Written and oral settlements reached through mediation

CAJ supports proposed Section 1128 (written settlements reached through

mediation) “in principle.” (Exhibit p. 8.) “However, certain members of the

Committee are concerned that satellite litigation, and further costs and time, will

be expended in determining whether ‘magic incantations’ that the agreement is

‘admissible or subject to disclosure’ or  ‘enforceable or binding’ are present.” (Id.)

Although CAJ does not propose revision of Section 1128, it does recommend

a change in Section 1129. Section 1129 currently reads:

1129. (a) Notwithstanding Sections 1122 and 1127, an oral
agreement prepared in the course of, or pursuant to, a mediation,
may be admitted or disclosed, but only if all of the following
conditions are satisfied:

(1) The oral agreement is recorded by a court reporter, tape
recorder, or other reliable means of sound recording.

(2) The mediator recites the terms of the oral agreement on the
record.

(3) The parties to the oral agreement expressly state on the
record that the agreement is enforceable or binding or words to that
effect.

(b) Upon recording an oral agreement pursuant to this section,
the mediation ends for purposes of this chapter.

CAJ “endorses § 1120 if subsection (a)(3) is deleted.” (Exhibit p. 9.) It explains

that “recitations of specific words or ‘magic language’ are unnecessary in those

circumstances, and the requirements of (a)(3) will serve only to bar enforcement

of obviously valid agreements.”

This is much like Mr. Holtzman’s suggestion that an agreement reached

through mediation should be exempt from the confidentiality provision not only

if it states that it is “enforceable or binding or words to that effect,” but also if the

agreement and the circumstances of its preparation otherwise show that the

parties intended it to be enforceable and binding. See Memorandum 96-70 at pp.

18-19 & Exhibit pp. 10-11. For essentially the same reasons set forth in
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Memorandum 96-70, the staff recommends against deleting subdivision (a)(3)

from Section 1129.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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