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OVERVIEW

For the most part, the commentators write in opposition to the project as a

whole or to several of the provisions in the tentative recommendation.

Predictions of dire consequences abound, although some writers recognize that
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the proposed revisions are modest and balanced. Although much of the

commentary is negative and some writers have mischaracterized the underlying

purposes of the unfair competition study, the staff greatly appreciates the

significant time and effort that the writers have devoted to considering the

tentative recommendation and preparing their commentaries.

Thomas Papageorge, California District Attorneys Association Consumer

Protection Committee, and the Los Angeles County District Attorney’s Office,

Consumer Protection Division, while noting two continuing concerns,

summarizes as follows (Exhibit p. 40):

CDAA members support the narrow and focused approach of
the Tentative Recommendation. The Recommendation embodies an
attempt to provide greater clarity and certainty in “general public”
actions brought by private plaintiffs, while avoiding imposing
burdens that would make such cases unworkable. The provisions
dealing with notice to relevant parties, clear pleading of the
representative causes of action, public hearings on these judgments,
and binding effect on similar representative actions, will help
promote certainty, finality, and fairness in these private actions.

Jeffrey Margulies, Haight, Brown & Bonesteel, on behalf of the National Paint

& Coatings Association (Exhibit pp. 63-64):

We believe that the May 1996 draft provides an excellent means
to force accountability to the private enforcement bar, and brings
the UCA in line with established constitutional principles. With
slight modifications, we hope that this proposal can eliminate
potential loopholes, and ensure that “public interest” litigation is
truly brought in the public interest.

On the other hand, Earl Lui, Consumers Union, states that if the proposal

were introduced in its present form, CU would, “regrettably, have to oppose the

bill vigorously.” (Exhibit p. 7.)

Howard Strong, a Reseda attorney, provides the following overview (Exhibit

p. 1):

In summary, the Tentative Recommendations suggest changes
in California’s unfair competition laws which would have the effect
of dramatically weakening those laws and making it very much
more difficult to enforce those laws. The Recommendations address
non-existent problems, appear to be a mis-guided attempt to graft
quasi class action procedure onto the unfair competition law (a
graft which would kill the tree), and are very much anti-consumer.
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David Link, Proposition 103 Enforcement Project, “joins fully” in the

criticisms of other public interest organizations and submits an analysis of why

the assumptions underlying the study (as he defines them) are insupportable.

(Exhibit pp. 36-38.) He concludes:

The pernicious side-effect of this current mania for forcing trial
judges to jump through more and more procedural hoops would be
to cut back dramatically on the ability of individuals to enforce the
law that government increasingly does not.…

….
The irony of the present proposal is that, at bottom, the concern

is really with popular phantasms — judges making poor
judgments, plaintiff’s lawyers taking advantage of “loopholes” in
the law. Both are supported only anecdotally, but they coincide
neatly with popular prejudices, and so they appear to need
correction.

….
The Unfair Competition Act is working as intended. It should

not be modified.

The Bet Tzedek group (David Lash, William Flanagan, and Eric Carlson)

write: “If these recommendations were to be adopted into law, many victimized

individuals would be effectively deprived of meaningful relief from the courts.…

The Commission’s tentative recommendations would destroy that protection.”

(Exhibit p. 15.)

Need for Legislation

Many commentators argue that whatever problems may exist are not worthy

of legislative attention:

Earl Lui, Consumers Union: “We are still not at all persuaded that the

problems identified by the Commission are sufficient to warrant legislative

adoption of the Recommendation.” (Exhibit p. 4.)

Gus May, Center for Law in the Public Interest: “[P]roceeding in the absence

of reliable, hard evidence solely upon anecdotes and litigation ‘war stories’ is not

the most responsible path to such significant reform.” (Exhibit p. 8.)

David Pallack, Director of Litigation, San Fernando Valley Neighborhood

Legal Services,: “The proposed revisions do not address any real problems that

have arisen in these statutes. They would result in more harm to victims than the

perceived ills they seek to cure.” (Exhibit p. 14.)
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Kenneth Babcock, State Bar Legal Services Section: “Simply put, we do not

believe the “problem” identified by the Commission is so great as to warrant the

drastic changes to unfair competition law the Commission proposes. To the

extent there are abuses with respect to unfair competition litigation, we believe it

to be a problem involving few lawyers and a small handful of cases.” (Exhibit p.

21.)

Alan M. Mansfield, Milberg Weiss Bershad Hynes & Lerach: “The

Commission should keep in mind that despite its open request to all interested

persons (the private sector, the plaintiffs’ bar, the defense bar and public

prosecutors) no evidence, other than anecdotal evidence, has been submitted to

demonstrate the existence of any problem with the existing statutory scheme that

needs to be addressed.” (Exhibit p. 50.) However, Mr. Mansfield continues:

“Despite this lack of need for change, the provisions addressing the potential

problem of using the Unfair Competition Act to leverage an individual

settlement are the least controversial. Indeed, with the minor modifications

suggested, many, if not all public interest groups would likely support the

Commission’s recommendation on this issue.”

David Link, Proposition 103 Enforcement Project: “Unless and until there is

empirical evidence of a genuine problem, or a clear call from the courts for some

change, there is no real need for any change at all. Anecdotal evidence, or

isolated cases should not serve as the basis for invoking the complex, time-

consuming and powerful engine of the Legislature to alter a law that is otherwise

working as intended.” (Exhibit p. 38.)

On the other hand, Jeffrey Margulies, Haight, Brown & Bonesteel, National

Paint & Coatings Association, reports a general problem (Exhibit p. 53):

The defendant in a UCA enforcement, viewing the combination
of adverse publicity, injunctive relief, its own attorney’s fees, and
the fees of the opponent, is faced with a litigation hammer that may
often force a settlement based on factors entirely extraneous to the
determination of whether the company has actually done anything
improper. When faced with such a claim by a public enforcer such
as a District Attorney or the Attorney General, a defendant can at
the least assume that the enforcer’s ethical obligation to see that
justice is served by enforcement has caused a dispassionate
assessment of the merits of the action. Furthermore, the decision to
enter into a consent decree is not influenced by the threat of bearing
expensive legal fees of the opponent where the public prosecutor
brings the action
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Consensus

Two writers speak of the desirability of finding a consensus for reform. (See

Exhibit pp. 39-40, 46, 51.) This is an admirable goal. The Commission has

attempted to find a consensus, but as indicated in the attached letters, it does not

appear that consensus is likely or even possible. Inability to reach the goal of a

consensus on several important elements of the draft statute should not dissuade

the Commission from proceeding with its balanced, sensible, and modest reform

proposals.

Major Issues

Three provisions were the focus of the writers’ objections and concerns:

(1) The rule in draft Section 17302 precluding pursuit of contemporaneous

individual and representative claims by the same plaintiff,

(2) The rule in draft Section 17309 providing a limited binding effect of

private representative actions on later private representative actions.

(3) The rule in draft Section 17310 giving a priority to prosecutors’

enforcement actions over private representative actions.

DETAILED ANALYSIS

The following discussion considers the comments on a section by section

basis:

§ 17300. Definitions

There were no comments concerning the definitions.

§ 17301. Requirements for pleading representative cause of action

The provision requiring that the representative cause of action be separately

stated is unobjectionable, and has even received some expressions of support. See

Exhibit pp. 21, 29.

§ 17302. Conflict of interest in pursuing individual and representative claims

This provision codifies a special conflict of interest rule, prohibiting a private

plaintiff from representing the general public while at the same time pursuing an

individual cause of action.

(1) Howard Strong writes (Exhibit p. 1):

There is no good reason that an individual plaintiff should have to
abandon his or her claims in order to act as private attorney
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general. I have handled a variety of consumer protection actions
under the unfair competition statutes and, it is my view, this
change could make it far more difficult to bring such actions in the
future because consumer’s would, rightly, be concerned about
giving up recompense for the individual wrongs done to them in
order to seek relief for the general public.

The staff thinks it is indisputable that a potential conflict of interest exists in this

situation Whether many or most plaintiffs can rise above the conflict and avoid

putting their own interests ahead of the general public is beside the point. The

intention of the rule is to eliminate the use of leverage from bringing a

representative action to settle personal claims.

(2) Earl Lui, Consumers Union (Exhibit p. 5), argues that this section is

unnecessary because the general conflict of interest standard in Section 17303

should be sufficient to weed out cases where one party simply tacks
on a § 17200 claim for leverage against a defendant, where there is
no genuine representation of the public. Furthermore, the intent of
Section 17307 (fairness hearing for proposed settlements) is to
prevent plaintiffs from agreeing to inadequate settlements, such as
those that “sell out” the general public. Those two sections allow a
judge to make a case-by-case determination of conflicts or harms
created by a conflict, rather than applying at the outset a conclusive
presumption of “inherent” conflict.

In other remarks, however, Mr. Lui argues that the court review contemplated by

Section 17307 “presents a real possibility of rubber stamp approvals.” (Exhibit p.

6.) The general standard for plaintiffs under Section 17303(b) (considered next) is

a minimum threshold and is not likely to catch all situations where a conflict

exists.

(3) Gus May, Center for Law in the Public Interest, disputes the

characterization that a conflict of interest exists in these circumstances and argues

that sufficient protection from “actual” conflicts of interest is provided in the

fairness hearing under draft Section 17307. (Exhibit p. 10-11.)

(4) The Bet Tzedek group (Exhibit p. 16) concludes that draft Section 17302

would allow a plaintiff or cross-complainant to sue on behalf of the
general public only when he or she had a relatively nominal and
easily calculable claim for individual relief. If, for example, an
individual were charged an improper service fee by a bank, he or
she could receive a refund as part of restitution paid to all relevant
members of the general public.
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This type of case is one where the plaintiff does not have a conflict of interest

and, as noted, where the plaintiff could get appropriate restitution. But from this

it is not correct to conclude that the statute requires such plaintiffs. The proposal

does not alter the existing open-ended standing rule which does not require that

the plaintiff have any interest in the litigation. The section only says that you

can’t use a 17200 claim on behalf of the general public as leverage for an

individual claim. The plaintiff is required to choose whether to seek personal

goals or be a representative of the general public. The commentators recognize

that the rule would prevent plaintiffs suing for damages from adding a

representative cause of action to their complaint, but err when they conclude that

this results in exempting the “worst offenders” from injunctive relief. Like

several other commentators, the Bet Tzedek group thinks that the leverage

concerns “are better addressed by a case-by-case determination of any conflict of

interest” under draft Section 17303(b). (Exhibit p. 17.)

The draft statute takes the position that the type of conflict covered by Section

17302 needs to be strained out from the start and it is relatively simple to do so.

Anecdotes of successful cases presented by plaintiffs’ attorneys are not really on

point — and perhaps a detailed analysis from a neutral perspective might

conclude that one or more of these settlements was not free of conflict, that the

plaintiff might have received less for the general public than he would have if

individual interests were not at stake. But we can’t retry these cases here, and it

isn’t necessary to do so. The determination that there is a potential for a

significant conflict of interest in such situations is a rational one. The plaintiff is a

fiduciary representing the interests of the general public — and unlike the class

action situation, the general public has had no notice that its interests are in the

hands of this plaintiff and cannot opt out of the plaintiff’s representation.

(5) David Pallack, San Fernando Valley Neighborhood Legal Services, writes:

“As a practical matter, our office would probably not be able to pursue injunctive

relief against many fraudulent defendants as our clients would understandably

want and need a return of the funds defrauded from them.” (Exhibit p. 12.) This

is not the result of the rule in Section 17302. Return of funds defrauded from Mr.

Pallack’s clients is not precluded by this rule. Restitutionary recovery is available

to the named plaintiff in the representative cause of action. The section draws a

distinction between individual claims that are distinct from “class” claims. In the

case put by Mr. Pallack, we assume that there is more than one aggrieved

plaintiff and that the case must involve claims on behalf of the general public.
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Otherwise, the unfair competition statutes are not involved. The Comment to

Section 17302 states: “This section does not prevent a plaintiff from representing

the interests of the general public where the plaintiff is a member of the injured

class, but only where the plaintiff seeks recovery distinct from the plaintiff’s

interest as a member of the general public.”

Mr. Pallack’s account of Cash v. Wade (Exhibit p. 13) similarly presents no

problems under the proposed rule since it appears that restitution and injunctive

relief were granted on suit by a plaintiff suing for itself and other victims.

Although one might quibble whether this case involved the “general public,” but

as described, it serves as an example of a case where there is no conflict of

interest because the named plaintiff is not seeking punitive damages on an

individual claim at the potential expense of the interests of the general public.

We can agree with Mr. Pallack that there was no conflict in his role as advocate

for both the named plaintiff and the general public since restitution of money

taken from victims of the defendant’s scheme and a permanent injunction were

sought and obtained. This situation remains unaffected by the rule in Section

17302.

(6) Kenneth Babcock, speaking for the State Bar Legal Services Section,

attempts to characterize the purpose behind Section 17302 (Exhibit p. 21):

The entire concept behind this section is based on the erroneous
assumption that preventing a plaintiff in a representative action
from having an interest in the action will ensure the bona fides of
that plaintiff’s desire to benefit the general public. We believe it will
have the opposite result.

This is not the “entire concept.” The tentative recommendation does not suggest

that a lack of a conflict of interest would ensure the faithful representation of the

public interest The purpose of Section 17302 is to avoid an important and

obvious source of conflicts of interest — a clear conflict of interest that exist in

fact where a plaintiff must consider whether to settle a personal claim at the

expense of the interests of the general public. The existence of the conflict is

undeniable. Citations to one or more cases where a commentator believes the

plaintiff has risen above this conflict are irrelevant, and is the sort of anecdotal

evidence that commentators have criticized in other connections.

(7) Jeffrey Margulies, Haight, Brown & Bonesteel, National Paint & Coatings

Association, argues for high standards to be applied to private attorneys general

and concludes that the draft statute “not only would substantially eliminate the
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potential for a conflict of interest, they appear designed to serve the salutary role

of eliminating the appearance of such a conflict.” (Exhibit pp. 59-63.) He is

concerned, however, that there may be an implication that there is not a conflict

in other contexts, such as where unfair competition claims are added to

Proposition 65 claims. We do not find any implication in the statute that would

be relevant in other contexts, and are reluctant to attempt to include too many

statements in the Comment concerning what the statute does not cover.

Uninterested Plaintiffs

Several commentators conclude that the end result of the conflict of interest

rule in draft Section 17302 will be to eliminate interested or motivated plaintiffs

from the arena of unfair competition litigation, leaving only the uninterested or

“sham” plaintiff.

(8) Earl Lui, Consumers Union, writes (Exhibit pp. 4-5):

The effect of this section on individual plaintiffs, particularly
indigents, will likely be the unduly burdensome choice of giving up
either their individual claim, or serving as a representative of the
general public. For example, an individual plaintiff files an action
alleging violations of a consumer protection statute, such as the
federal or state fair debt collection acts, or fair credit reporting acts.
In addition to the statutory claims, plaintiff also alleges tort
violations and seeks compensatory, or perhaps punitive, damages.
Finally, plaintiff alleges a 17200 claim seeking an injunction to stop
the unlawful practices of the defendant that gave rise to plaintiff’s
injuries.

The Tentative Recommendation views the above scenario as
presenting an inherent conflict between the individual plaintiff’s
interests and those of the general public, no matter what the facts of
the particular case. Section 17302 would deliver a near fatal blow to
the practice of private attorney general enforcement. Given the fact
pattern above, the individual plaintiff would only have an incentive
to pursue his or her individual claim, and not the representative
claim. Thus, those who would be the most willing and appropriate
plaintiffs, such as those who have been harmed the most by
outrageous violations of consumer protection statutes, would likely
no longer bring representative actions. Thus, a defendant’s pattern
or practice of wrongful conduct would likely not be enjoined, and a
defendant would be free to continue to harm other members of the
public.

Furthermore, the only plaintiffs likely to sue on behalf of the
general public would be plaintiffs who did not suffer direct harm
from the alleged wrongful conduct. Such plaintiffs would likely be
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organizational plaintiffs, such as Consumers Union, who could not
be expected to seek redress for every significant violation of law —
or, in the worst case scenario, sham plaintiffs who file 17200 claims
merely to seek attorneys fees.

The fact situation described seems to present a conflict of interest, but that

point is not addressed in Mr. Lui’s commentary. He postulates a plaintiff who

has claims for compensatory and punitive damages, who also seeks an injunction

to stop unlawful practices. What will this plaintiff do if the defendant offers a

generous settlement of the individual’s claims in connection with dropping the

injunctive relief, or watering it down? It is hard to deny at least the potential for a

conflict of interest. Perhaps the revisions suggested at the end of the discussion of

this section (see pp. 11-12, infra) will address Mr. Lui’s concerns, while

preserving essential protections against conflicts of interest.

(9) Alan M. Mansfield, Milberg Weiss Bershad Hynes & Lerach, also follows

the line of reasoning leading to the conclusion that only the “non-aggrieved

plaintiff” will be able to bring representative actions. (Exhibit p. 44.) He believes

that requiring court approval of settlements and dismissals “should sufficiently

resolve the Commission’s perceived concerns” and that draft Section 17302

should be deleted.

Increased Litigation

Several commentators write that this conflict of interest rule will result in

more lawsuits and duplicative litigation.

(10) Gus May, Center for Law in the Public Interest, gives two examples of

cases where a suit for damages is inadequate to achieve the goal of changing a

practice or insufficient to pay attorney’s fees. (See Exhibit pp. 9-10.) Under the

draft statute, the plaintiff would have to forego the limited statutory damages

(e.g., $1000 under the Unruh Act) in order to pursue the broader goal of the

public interest litigation seeking an injunction and restitution on behalf of the

“general public.” While Mr. May suggests that this situation would result in

duplicative litigation, under the facts as he presents them, there would be no

claim for damages because he has postulated that the amount is too small to

justify a separate action. This is not a situation created by the draft statute, nor is

it clear how much justice is achieved if only one plaintiff gets damages in the

representative action which includes the plaintiff’s personal claims. But it should

also be noted that the draft statute does not prevent joinder of plaintiffs having
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damage claims in the representative action. Thus, in the cases Mr. May proposes,

it is not necessary that the plaintiff or plaintiffs with damage claims bring a

separate action — they just can’t represent the general public.

(11) Earl Lui, Consumers Union, suggests that Section 17302 may “increase

litigation, not reduce it” because plaintiffs with individual claims will file two

suits. (Exhibit p. 5.) The section is not aimed directly at reducing litigation, but

preventing improper use of claims on behalf of the general public. If the rule

operates to reduce litigation in this context, then so much the better, because it

may eliminate an improperly motivated case. It would be undesirable to increase

litigation, but we do not see the risk as being very great. Mr. Lui mentions the

possibility of leaving the field open to “sham plaintiffs who file 17200 claims

merely to seek attorneys fees.” Of course, this possibility exists now since

existing law does not require the plaintiff to have been injured by the challenged

practice. We do not see that the draft statute would increase the likelihood of

“sham” plaintiffs.

Prof. Fellmeth suggests that it may be too difficult to establish a “bright line

test” and that it may be preferable to allow “some wiggle room” in view of the

other conflict qualifications based on class action law. (Exhibit pp. 70-71.) He

proposes that Section 17302 be modified to provide that

where its conditions apply, the court: (1) has an affirmative duty to
examine the plaintiff’s other causes of action for possible conflict
bar; and (2) has an affirmative duty to examine any stipulated or
proposed judgment which will affect the representative action
remedies benefiting the general public.

The staff recommends serious consideration of this approach. While it would

not meet the objections of several writers, it does address the common occurrence

where the damages are important, but in a minimal amount. If the absolute bar

of Section 17302 is replaced by a more flexible rule, it becomes a variety of the

overall conflict of interest standard in draft Section 17303(b). Several

commentators have urged the approach of relying on the general standard as an

adequate protection against conflicts of interest and the staff is hopeful that these

commentators would accept the conflict of interest rule in Section 17302 if it were

made a presumption under Section 17303(b). This could be implemented as

follows:
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17303. (a) ….
(b) A private plaintiff in a representative action may not have a

conflict of interest that reasonably could compromise the good faith
representation of the interests of the general public pled. A private
plaintiff may not maintain an individual cause of action, whether
for unfair competition or some other cause, and in the same action
or in a contemporaneous action against the same defendant also
seek to represent the interests of the general public by way of a
representative cause of action, unless the court in the representative
action finds that the plaintiff’s individual cause of action will not
conflict with the plaintiff’s representation of the interests of the
general public.

The settlement review would best be implemented as a new paragraph added to

draft Section 17307 (findings required for entry of judgment):

17307. (a) Before entry of a judgment, or any modification of a
judgment, which is a final determination of the representative cause
of action, a hearing shall be held to determine whether the
requirements of this chapter have been satisfied.

(b) At the hearing, the court shall consider the showing made by
the parties and any other persons permitted to appear and shall
order entry of judgment only if the court finds that both of the
following requirements have been satisfied:

(1) The proposed judgment and any stipulations and associated
agreements are fair, reasonable, and adequate to protect the
interests of the general public pled. If a private plaintiff
representing the interests of the general public in a representative
cause of action has maintained an individual cause of action,
whether for unfair competition or some other cause, in the
representative action or in a contemporaneous action against the
same defendant, the court shall examine the proposed judgment
and any stipulations and associated agreements to ensure that
pursuit or settlement of the plaintiff’s individual claim has not
impaired the interests of the general public.

(2) Any award of attorney’s fees included in the judgment or in
any stipulation or associated agreements complies with applicable
law.

(Comments on Section 17307 are also considered infra.)

§ 17303. Adequate legal representation and absence of conflict of interest

Subdivision (a): Adequacy of counsel

(1) Kenneth Babcock, in both capacities, objects to the adequacy of counsel

rule in draft Section 17303(a) as follows (Exhibit pp. 23, 30):
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There is no reason to believe that a junior legal aid or public interest
attorney, who the court might find to be an inadequate
representative, would in fact be an inappropriate representative of
the general public’s interest. By the same token, an experienced
attorney who has abused Section 17200 in the past could be found
to be an adequate representative under the proposed standard.

The Legal Services Section recognizes the desirability of the rule requiring the

attorney to be an adequate representative, but argues that the language in the

section does not achieve the purpose. The staff does not understand why relying

on class action principles is not sufficient. Mr. Babcock does not explain the

inadequacy nor does he explain how Rule 23 governing class actions is similarly

inadequate. We would be happy to review any suggestions for improvement in

the standard that Mr. Babcock cares to suggest, but at this point the argument

seems to be that reasonable people may come to different conclusions when

applying a legal standard.

(2) Howard Strong writes (Exhibit p. 1):

I recently represented consumers in a class action against
Circuit City Stores, Inc. for violations of the Song Beverly Act (Civil
Code §§ 1747 et seq.). The case bogged down in the class
certification procedure, but went to trial on the unfair competition
claims and an injunction was issued which required Circuit City to
comply with the law. Had the changes the Commission suggests
been in effect, Circuit City’s talented counsel, backed by essentially
unlimited funds (as is often the case for defendants in consumer
protection actions) would have likely been able to use the
unneeded procedures of proposed §17303 to bog down and
perhaps kill the entire action, thus permitting its violations to
continue unhindered.

We do not see how the rules in Section 17303 could be used to kill the action — at

least inappropriately. The example given does not explain how the talented

defense counsel would manage to do this, and it is not apparent to the staff.

Subdivision (b): Plaintiff conflict of interest standard

(3) Kenneth Babcock, Public Counsel, reports that they “do not oppose” this

subdivision and “in fact believe that this section eliminates the need for” the

conflict of interest rule in draft Section 17302. (Exhibit p. 31.) Many other

commentators cite this section as being a reason why Section 17302 is unneeded,

although they may not go as far as supporting Section 17303(b).
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(4) Alan M. Mansfield, Milberg Weiss Bershad Hynes & Lerach, proposes a

revised standard for subdivision (b) that, in conjunction with elimination of the

conflict of interest rule in Section 17302, he believes “could receive broad

support.” (Exhibit pp. 45-46; it should be noted that Mr. Mansfield reserves his

objections to the need for such rules, but offers his suggestions in the spirit of

attempting to find a consensus approach.) Mr. Mansfield recommends language

drawn from McGhee v. Bank of America, 60 Cal. App. 3d 442, 450, 131 Cal. Rptr.

482 (1976), which could be implemented as follows:

(b) A private plaintiff in a representative action may not have a
conflict of interest that reasonably could compromise the interests
antagonistic to good faith representation of the interests of the
general public pled.

This language shades the presumption in favor of plaintiffs since it would appear

to be easier to show that one does not have antagonistic interests than it may be

to show a lack of a conflict of interest that reasonably could compromise the

good faith representation of the general public. Mr. Mansfield’s suggested

revision is consistent with the goal of adopting some minimal class action

standards and is worth serious consideration.

Interestingly, Mr. Mansfield also cites Trotsky v. Los Angeles Fed. Sav. &

Loan Ass’n, 48 Cal. App. 3d 134, 146, 121 Cal. Rptr. 637 (1975), which did not

employ the “antagonistic” standard, but instead held in relevant part that the

“plaintiff must be a person who will fairly and adequately protect the interests of

the class.” This language drawn directly from Federal Rule of Civil Procedure

23(a)(4) seems even broader than the “lack of conflict of interest” language in the

draft statute and the narrower “antagonistic” standard cited in McGhee. Courts

have given a variety of formulations of the basic idea in Rule 23’s requirement

that the plaintiff “fairly and adequately protect the interests of the class.” A

review of case annotations under FRCP 23 suggests that the “antagonistic”

standard is probably the most common, although many times it is linked with a

“conflict of interest” standard. In the class action context, the “antagonistic”

standard is frequently linked with a determination of whether the plaintiff is a

proper class representative. In a California unfair competition representative

action the plaintiff is not required to be a class representative in the class action

sense, and thus the staff is not convinced that the “antagonistic” standard works

as well in this context. We are not antagonistic to it, particularly as a consensus-

building option, but it appears that the standard proposed in draft Section
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17303(b) is more appropriate where a plaintiff is not required to have first

qualified as a typical representative of the class with common interests.

The staff has suggested revision of draft Section 17303(b) in connection with

the discussion of Section 17302. See pp. 11-12, supra. As noted there, the revisions

may deal with the concerns of Mr. Mansfield and some other writers with regard

to the conflict of interest provision.

Subdivision (c): Pendente lite relief

(5) Earl Lui, Consumers Union, writes (Exhibit p. 6):

The adequacy determination should not be used to unreasonably
delay a proceeding. For example, a party may file an action and
move for a TRO on the same day. The section should clarify that the
determination of adequacy is not a necessary prerequisite to the
granting of a TRO.

(6) Kenneth Babcock, in both capacities, raises the same point. (Exhibit pp. 23,

31.)

Prof. Fellmeth responds (Exhibit p. 71):

Although rare, such a possibility may exist. I would not confine it
to a TRO since many courts operate by preliminary injunction. I
suggest a provision or line as a part of § 17303 that qualification is
“without prejudice” to a preliminary injunction or other
preliminary relief pendente lite where otherwise appropriate.

The staff has no objection to adding this technical clarification, if it would take

care of the problem raised by CU and Mr. Babcock. Subdivision (e) could be

added to draft Section 17303 providing as follows:

(e) This section does not precludes the court from granting
appropriate preliminary relief before the determination is made
under subdivision (c).

§ 17304. Notice of commencement of representative action to Attorney General

and district attorney

(1) Kenneth Babcock, in both capacities, writes that he does “not oppose”

giving notice to the Attorney General and public prosecutors. (Exhibit pp. 23, 31.)

He suggests that the time for giving notice be changed to 30 days after filing,

rather than 10 days after the adequacy determination under Section 17303 —
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“particularly if the Commission were to eliminate the early adequacy of

representation hearing in Section 17303.”

The staff believes that the proposed 10-day rule is better and should be

reconsidered only if Section 17303 is eliminated. Whether the time period should

be 10 days or 30 days or some other period is relatively unimportant.

(2) Howard Strong views the notice requirement as “a needless and non-

productive burden on plaintiffs in consumer protection actions.” (Exhibit p. 2.)

He detects an undesirable cumulative effect of the proposals: “If enough

procedural burdens are piled up it is certain that, in some instances, meritorious

consumer protection actions will not be brought because of the cost and burden

of bringing them.”

§ 17305. Disclosure of similar cases against defendant

(1) Kenneth Babcock, in both capacities, approves the concept of this section

but urges codification of a remedy, including “discovery type sanctions and the

exclusion of undisclosed cases from the set-off provision of proposed Section

17309.” (Exhibit pp. 23, 31.) The Commission has considered this point at earlier

meetings and decided to leave enforcement to the discretion of the court. Does

the Commission wish to reconsider this suggestion?

(2) Howard Strong finds this provision requiring the defendant to disclose

similar pending cases to be “completely unneeded” since he believes many

courts already have such rules, and believes that as part of an effort to

consolidate actions or pick which should proceed, “the change would only add

another needless (and costly) procedure in consumer protection actions.”

(Exhibit pp. 2-3.)

§ 17306. Notice of terms of judgment

Kenneth Babcock, in both capacities, considers that the “general concept of

prenotification, … as structured in the proposed section, … is essentially

meaningless.” (Exhibit pp. 24, 31.) On one hand, he argues that the time (45 days)

is insufficient to permit review; on the other, he argues that if the case has been

fully tried, 45 days is too long to wait to enter judgment. He does not believe

courts will permit intervention “at the eleventh hour” or that financially strapped

prosecutors will ever seek to intervene. There is clearly no way to satisfy this set

of objections, and the Legal Services Section does not propose any improvements

in the draft or suggest how their concerns might be met.
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The staff thinks that notice and an opportunity to be heard are important

principles, both in the abstract and in the effort to provide a minimum level of

assurance that those who seek to vindicate the interests of the general public are

exposed to some light. Remarks from Mr. Babcock’s organizations suggest the

conclusion that the statutory standards should be stricter and more rigorous, or

that representative actions should be abolished in favor of class actions. If notice

of the type proposed is insufficient to accomplish its intended purpose and if

court review is meaningless, then it would be best to eliminate the ability of

private plaintiffs to sue on behalf of the general public.

Mr. Babcock also argues that the rule should not apply to cases “that go to

trial” (Exhibit p. 24) or “to judgments entered after trial” (Exhibit p. 31). The staff

would not change the proposal because we do not see a clear way of

distinguishing cases that should be subject to the proposed rules from those that

should not. A case may “go to trial” with some issues, the very ones we are

concerned with here, subject to stipulation. And stipulations may be made at any

point in the proceedings. In the relatively few cases that do go to a full trial, we

do not see that a 45-day delay is much of a problem, particularly in light of the

pendente lite relief that is available. We also view the threshold fairness

principles under the draft statute to be important in all representative actions.

§ 17307. Findings required for entry of judgment

Kenneth Babcock, in both capacities, is concerned that this section creates the

danger of “rubber stamp” approvals and suggests that the section be revised to

provide that “the court should be required to make written findings concerning

the adequacy of the settlement.” (Exhibit pp. 24, 31.) The Legal Services Section

(Exhibit p. 24) suggests that

those findings include specific findings concerning the nature of the
practice at issue, the type and amount of harm involved, the
difficulty in determining the number of the members of the general
public affected and the difficulty or ease in returning money to
individual victims. Moreover, under proposed subdivision (b)(1)
the court would determine at the hearing whether the settlement is
“fair, reasonable and adequate to protect the interests of the general
public pled.” The standard should be further defined in the section
to require that the court look to whether the settlement is sufficient,
in terms of the injunctive and restitutionary relief obtained, to
justify a court in any subsequent action concluding that the general
public should be precluded from further action (where, as we
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discuss below, we believe the determination of the binding effect of
the resolution should be made).

Some of the proposed elements appear acceptable. For example, the staff sees no

problem in requiring the court to make a specific finding that the terms satisfy

the standard of subdivision (b)(1) (“fair, reasonable, and adequate to protect the

interests of the general public pled”). And it may be helpful to require a finding

that the terms of relief are sufficient, although this seems to be a part of the

general standard. It also appears useful to require a clear statement of the

practice covered by the relief granted. However, we do not understand the

relevance of the other proposals such as the “difficulty in determining the

number of the members of the general public affected” or “the difficulty or ease

in returning money to individual victims.” These relate to the propriety of cy

pres relief, a subject that the draft statute does not attempt to govern. If the

Commission thinks this is an important issue, then perhaps these matters could

be better covered in the Comment. The Comment could state that the court, in

considering whether to approve cy pres relief, should make the appropriate

findings concerning the difficulty of determining what amounts are payable to

individuals. But again, we believe these elements are inherent in applying the

general standard set out in subdivision (b)(1). The staff would not recommend

requiring the court to attempt to anticipate any eventual preclusive effect. That is

an issue that should be determined in any later action that might arise, when the

new cause can be compared to the terms of the prior judgment. (The Legal

Services Section apparently agrees with this perspective on res judicata, as

indicated in comments on Exhibit p. 25.)

§ 17308. Dismissal, settlement, compromise

Kenneth Babcock, in both capacities, notes that cases may be dismissed

without a judgment being entered and queries what “substantial compliance”

means. (Exhibit pp. 24, 33.) There are places in the law where we do not try to

define all the words, and rely instead on judicial discretion. This section, as noted

in the Comment, is based on Rule 23(e) of the Federal Rules of Civil Procedure

and Civil Code Section 1781(f) in the California Consumers Legal Remedies Act.
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§ 17309. Binding effect of judgment in representative action; setoff

Subdivision (a): Binding effect of judgment in private representative action

Before considering the remarks of the various commentators, we need to be

clear on what draft Section 17309(a) would do. It codifies one limited aspect of

res judicata learning, which follows from the notice and fairness hearing

procedures that are part of the draft statute. Subdivision (a) provides that a

private unfair competition action on behalf of the general public, which complies

with the new rules, has binding effect — it bars any further private unfair

competition actions on behalf of the general public based on “substantially

similar facts and theories of liability.” It does not say anything about what

happens if there is a prosecutor’s action before or after a private action or another

prosecutor’s action. It does not say anything about later class actions or private

actions on behalf of individual named plaintiffs.

Some of the commentary appears to be based on an expansive and

unfounded reading of the provision. Some may be reading things between the

lines that simply are not there. The staff recommends that the section be revised

to make its scope clearer and that the Comment make clear that there is nothing

written between the lines:

17309. (a) The determination of a representative cause of action
brought by a private plaintiff in a judgment approved by the court
pursuant to Section 17307 is conclusive and bars any further actions
on representative causes of action brought by private plaintiffs
against the same defendant based on substantially similar facts and
theories of liability.

Comment. Section 17309 governs the binding effect of a private
representative action under this chapter on later private representative
actions. Under this section, a final determination of the cause of action
(i.e., the cause of action asserted by a private plaintiff on behalf of the
general public under Section 17204 or 17535, as provided in Section
17307) is res judicata. In other words, the determination of the cause of
action on behalf of the general public has been made and other private
plaintiffs are precluded from reasserting the representative cause of
action. See also Code Civ. Proc. § 1908 (binding effect of judgments
generally). This effect applies to any relief granted the general public,
whether by way of injunction or restitution or otherwise.

The scope of this rule is limited: a person who claims to have suffered
damage as an individual is not necessarily precluded from bringing an
action on that claim, even though the question of the harm to the general
public has been determined conclusively. However, as provided in
subdivision (b), if the person prevails on an individual claim, any
monetary recovery (whether damages or restitution) will be reduced by
the amount of any payment received by or due to the person in the prior
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private representative action or prosecutor’s enforcement action.
Furthermore, if a representative action or enforcement action has resulted
in fluid recovery or cy pres relief, the defendant is entitled to a setoff in
the amount of the pro rata indirect benefit to the plaintiff as determined
by the court.

This section is not intended to affect any other application of the
doctrine of res judicata or to limit or expand other judicial doctrines such
as equitable estoppel, mootness, or judicial estoppel. Whether these
doctrines or any others should be applied in a particular case is not
affected by this section and is governed by the otherwise applicable law.
Nor does this section have any application to situations involving
enforcement actions brought by public prosecutors under the unfair
competition statutes.

The concept embodied in this provision has been a pivotal part of the study

from the start. In response to proposals to eliminate this provision, Prof. Fellmeth

writes that this

undermines the reform, making it rather moot. If there is no
binding effect, what difference do any safeguards make?… If there
are no possible final judgments, what do we have at the conclusion
of the lawsuit except the payment of money to counsel to
(presumably) not bring another action, but without prejudice to a
repetition of the same exercise by 24 million other Californians and
120,000 counsel, each on behalf of the general public?

We note a tendency of commentators to ignore the essential preconditions

under the draft statute before the binding effect can take place under Section

17309(a), while at the same time they exaggerate the scope of the rule. This leads

several writers to insupportable conclusions and predictions of doom that are

neither intended by the Commission nor reasonably foreseeable under the draft

statute. With this preface, we proceed to a review of the comments on this

subdivision:

(1) Earl Lui, Consumers Union, again urges the Commission to abandon

attempts to achieve some sort of finality through res judicata and rely instead on

“equitable estoppel and mootness.” (See Exhibit pp. 6-7.) Several other

commentators have now joined with CU in advocating equitable estoppel and

mootness as the preferred rules, at least in this area of the law. (See Exhibit pp. 3,

19, 25, 38, 46.) Equitable estoppel and mootness are important, as are res judicata

and collateral estoppel and other doctrines — we do not see them as competitors.

Nor have we seen any convincing arguments for abandoning principles of res

judicata in unfair competition litigation or for giving this area of the law unique

treatment.
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Mr. Lui writes that the determination whether to allow a subsequent case to

proceed must be made on a

case-by-case basis, not with a blanket res judicata rule. Because
current law allows this case-by-case determination, the staff draft
upsets the “balance of the law” by creating a res judicata effect for a
judgment in a representative action, without allowing a court in
any second action the opportunity of determining whether or not
the second action is truly “duplicative” or not.

Res judicata is not a mechanical doctrine. Whether a prior judgment will act as a

bar is a question that is determined on a case-by-case basis, just as Mr. Lui urges.

But once the issue is determined, we should know the outcome. What happens

with equitable estoppel and mootness? Where is the body of law that will help us

predict the outcome? Or would the second court get to retry the case and

reevaluate the earlier judgment or judgments in a potentially endless series of

equitable determinations? A court in an earlier case may always be thought to

have erred by those who come after, and there is probably no shortage of

potential plaintiffs who can improve on the work of their predecessors.

The staff views equitable estoppel and mootness primarily as a fall-back

approach that a court may use to prevent injustice in a case where it is unwilling

to apply res judicata or where res judicata is inapplicable, as where it is clear that

there is no privity. The equitable estoppel and mootness doctrines appear to

center on the results achieved in the prior case, rather than on issues such as the

primary right involved and whether there was privity, which govern res judicata

considerations. We think our overview is consistent with the amicus brief

submitted by CU in the Safeway meat products case in Alameda County. (The

brief, which Gail Hillebrand of CU was kind enough to provide to the staff, has

not been included in the Exhibit, but is on file and will be available at the

meeting.) The staff does not believe that the (developing?) case law in this area is

certain enough to provide a reliable substitute for the proposed statutory rule

and we would not want to attempt to codify the equitable estoppel and mootness

concept from the cases.

(2) David Pallack, San Fernando Valley Neighborhood Legal Services, argues

against the res judicata and setoff rules as follows (Exhibit p. 14, see description

of case at Exhibit p. 13):

The Redman case also demonstrates why the res judicata
provisions may cause significant problems. It appears the
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prosecuting attorneys may not have been aware of the extent of the
fraud engaged in by defendants and there may be hundreds more
victims than they realized. Under the set-off provision of § 17309(b),
the defendants’ liabilities are capped by the terms of the first
judgment, even if other uncompensated victims exist.

We see this argument is deficient in three respects. (1) Since the first case was

brought by a prosecutor, the rule in Section 17309(a) would not apply. (2) Res

judicata has nothing to do with the number of victims. The judgment would be

res judicata on the right to restitution and victims discovered in the future would

take advantage of that judgment. (3) The setoff provision applies on a person by

person basis, not to a class pool. It states an obvious principle: a plaintiff is

entitled to no more than one satisfaction. If a person has received restitution in an

unfair competition action, then any future award for the same injury is to be

reduced by the amount received. Mr. Pallack’s hypothetical victims are not

covered by this rule since they have not received anything to be set off against

later recovery. Draft Section 17309(b) does not cap the defendant’s liability,

except that it prevents double liability.

Mr. Pallack argues that the rule in draft Section 17309(a) would adversely

affect the public interest in the circumstances of Cisneros v. U.D. Registry, Inc., 39

Cal. App. 4th, 574-76, 46 Cal. Rptr. 233 (1995). (See description at Exhibit pp. 13-

14.) The staff disagrees with the analysis. Section 17309(a) does not provide a

general res judicata rule. Nor would res judicata apply in this situation where the

appellate court reverses the trial court’s sustaining a demurrer on the 17200 claim

— res judicata does not preclude appellate review. Most significantly, however,

this section affords binding effect only as to private representative actions. (See

Sections 17300(c) (“representative cause of action” defined), 17307, 17309(a).) The

suggestion that this limited rule would have an adverse effect on the public

interest in the circumstances of Cisneros is without foundation.

(3) Kenneth Babcock, in both capacities, objects to draft Section 17309(a) for

the generally the same reasons given by CU and others, arguing for equitable

estoppel and mootness and a second-look approach. (Exhibit pp. 25, 33-34.)

(4) Alan Mansfield suggests that the Commission or interested parties should

conduct a study to determine what problems exist, looking at court records “to

determine how many, if any, unfair competition actions that were filed and

settled by public officials involved a ‘follow-on’ § 17200 action filed by a private

party” and would delay or bifurcate any recommendation to the Legislature until
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the study is complete. (Exhibit p. 51.) The staff would welcome any systematic

research data along these or other lines, but we do not have the resources to

conduct such a study. We do not accept the proposition that such a study is a

prerequisite to proposing legislation. In any event, a study of “follow-on” suits

would not be too relevant to the proposed binding effect rule, since it does not

apply to “enforcement actions” brought by prosecutors, as already noted.

(5) Howard Strong finds this section unneeded “[g]iven the long established

and well-settled law on estoppel and mootness.” (Exhibit p. 3.) The staff’s

research does not confirm this characterization of “estoppel and mootness.” Mr.

Strong believes the effect of the rule in Section 17309(a) “would be to provide a

new procedural block for malefactors to argue that res judicata prevents a new

action against them.” Of course, as has been noted, res judicata exists today — it

is not invented by the draft section. (See, e.g., the reports and order of the

superior court in the Computer Monitor Litigation, Exhibit pp. 65-69.) Mr. Strong

also disagrees with the statement that the proposed rule is limited. He believes

“that the scope is very broad and would likely eviscerate the entire unfair

competition statute.”

(6) The Bet Tzedek group disputes the conclusion in the tentative

recommendation that there is no constitutional right to bring a representative

action (meaning a private action on behalf of the general public under the unfair

competition statutes), although we do not understand that they are attempting to

argue that there is a constitutional right to bring such an action. (See Exhibit pp.

18-19.) The staff believes it is indisputable that the Legislature could repeal

Section 17200 et seq.  or eliminate the power of private plaintiffs to represent the

general public under these statutes. The writers argue that the limitation on

repetitive representative actions in draft Section 17309 “would not satisfy due

process requirements” because parties “who have received no notice of the

lawsuit brought on behalf of the general public” would be barred from bringing

their own representative actions. The Commission has shaped the draft statute to

deal with this type of concern, by providing fairness guarantees and requiring

notice (albeit less than full class action notice), and by limiting only the right to

bring another private representative action. This rule does not prevent assertion

of individual claims on an individual basis or through a class action, although we

do not imagine that the case would be likely to arise. Still, the right is not cut off,

and we therefore fail to understand how the limited res judicata principle

embodied in draft Section 17309(a) can possibly be thought to be
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unconstitutional. We do not find the cases cited by the Bet Tzedek group to be on

point as applied to this limited rule under the conditions set out in the draft

statute. We also note that stipulated judgments with the Attorney General under

the unfair competition statute have been given complete res judicata effect. (See,

e.g., the reports and order of the superior court in the Computer Monitor

Litigation, Exhibit pp. 65-69.) If there is no binding effect, then it is a mockery to

suggest that private plaintiffs in representative actions truly represent the general

public. And if class action style notice is required for any binding effect, then the

Commission would need to consider conforming representative action practice to

class action practice, with the next logical step being abolition of representative

actions in favor of class actions.

The Bet Tzedek group believes that this rule “would create a significant

danger of collusive settlements. A wrongdoer might try to insulate itself against

representative actions by encouraging and then settling a ‘friendly’ unfair

competition lawsuit brought on behalf of the general public.” This would not be

a simple matter to accomplish under the draft. The limited binding effect applies

only if the rest of the statute has been complied with. And, as we have noted

innumerable times, this rule does not act as a complete res judicata bar — it only

affects the right to bring further private representative actions.

(7) Alan M. Mansfield, Milberg Weiss Bershad Hynes & Lerach, argues that

“as drafted defendants could abuse this provision [draft Section 17309(a)] to bar

legitimate claims of affected persons — a far greater preclusive affect. Providing

such broad statutory res judicata impact is extremely dangerous, as the concept

of res judicata is difficult to deal with, even on a case-by-case basis.” (Exhibit p.

46.) We agree that res judicata is a complicated subject and do not disagree with

the discussion of some of the relevant case law set out in Mr. Mansfield’s letter

(see Exhibit pp. 46-47), but as noted above, the draft does not attempt to enact a

comprehensive res judicata rule. Once again, it must be remembered that the

binding effect only applies if the adequacy, notice, and fairness standards in

other parts of the draft statute have been complied with, and it only applies to a

private representative action following another private representative action.

Prof. Fellmeth recognizes that an “argument can be made for an escape

valve” and suggests the following limited exception to the binding effect rule to

try to meet the objections of commentators (Exhibit p. 72):
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There already exists the possibility of a motion to set aside a
judgment. I would not oppose a narrowly drawn provision
allowing for such a set aside, and would suggest that such a motion
to set aside prevail under the following explicit conditions: (1) a
fraud on the court in the form of misleading information or
material omissions which inhibited the court from protecting the
rights of the general public being litigated; or (2) a violation of the
notice or other procedural specifications of this section such that the
representative action did not allow for  meaningful comment and
review of the proposed final judgment, and the result did not
provide for a substantial remedy responsive to the interests of the
general public given the merits of the case.

….
I would add that the burden of such a set aside must be on its

proponent, and that the court has the authority to modify or limit it
where bona fide third parties have relied upon a facially valid
judgment to their detriment — in order to protect their legitimate
interests.

If this approach would answer some of the concerns of CU, the Bet Tzedek

group, Alan Mansfield, and others over the possibility of collusive settlements or

a lack of effective notice, then the staff recommends considering it for inclusion

in the draft.  It should be said, however, that the staff is traditionally reluctant to

refer to fraud in a statute, since the law of fraud usually can be counted on to

take care of itself, and the judiciary is fully competent to find the necessary

remedies should a fraud on the court be demonstrated. Similarly, if the explicit

statutory requirements have not been satisfied, then the limited binding effect

should not result, and we should not have to say it again. But if a providing an

explicit statutory procedure based on Prof. Fellmeth’s suggestions would be

helpful in this project and alleviate some of the concerns that have been

expressed, then it is worth trying.

Subdivision (b): Set-off rule

(8) Kenneth Babcock, in both capacities, argues that the setoff rule should be

limited to amounts actually paid by the defendant to the person involved.

(Exhibit pp. 25-26, 34.) Alan M. Mansfield, Milberg Weiss Bershad Hynes &

Lerach, also makes this point. (Exhibit p. 49).

The staff does not view this as a major issue, but if an amount is ordered to be

paid in the first action, creating an enforceable money judgment, there is no

reason to include it in a second judgment. If the plaintiff has refused to accept

payment, the defendant should not be ordered to pay it again. If the defendant
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has neglected or refused to pay the amount owing under the first judgment, then

it is an enforcement issue in the hands of the plaintiff under the first judgment,

and providing for repetitive liability in a second judgment adds nothing. In civil

law generally, if a debtor does not pay a judgment, the remedy is not to seek

another judgment, but to enforce the first judgment. As set forth in draft Section

17309(a), the rule recognizes the difference between a finding of liability and

enforcement in a way that avoids quibbling over whether the plaintiff was

actually paid or not.

As to the pro-rata setoff for cy pres relief, Mr. Babcock, in both capacities,

argues against this rule, finding it “troubling” and “impossible to determine.”

(Exhibit pp. 26, 34.) He argues:

To arrive at this figure, the court will have to engage in a
quantitative and a qualitative analysis of any prior indirect
restitutionary recovery. Without knowing the number of total
victims, either because they are unknown, there are no records or at
the stage of the case that the prior action was settled there had not
been significant discovery, a court could not possibly determine,
other than by simply guessing, the pro rata set off amount.
Moreover, the court would be required to determine the extent to
which indirect recovery, such as through cy pres distributions,
benefited a particular individual. It is difficult to see how a cy pres
distribution to an organization or entity that would have a localized
effect would be of sufficient benefit to an individual in another part
of the state sufficient to warrant a set off. Finally, there is no good
policy reason why a defendant should be entitled to a set off until
the defendant has disgorged all of the ill gotten gain it has received
by way of the unfair practice, which typically would not have
happened if the prior action was settled.

The staff recognizes that it may be a challenge to come up with an appropriate

figure under this rule, although we can think of ways to dispose of the issue

fairly simply in examples that come to mind. It is not intended that the court

spend a great deal of time agonizing over whether the plaintiff was benefited

individually. That is why the rule is stated in terms of a “pro rata” setoff. The

rule is focused on avoiding a double recovery against the defendant, not so much

on preventing the plaintiff being doubly enriched. Where cy pres relief has

occurred, the amount involved as allocated to an individual plaintiff is not likely

to be very great, and certainly far less than a plaintiff would be suing for in an

individual action for damages. It would be a more important principle, however,

if a second action took the form of a class action for damages on behalf of a large
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class. We are confident that a court that can decide the issues involved in

ordering cy pres relief or fluid recovery will be able to justly apply the proposed

setoff rule.

(9) Alan M. Mansfield, Milberg Weiss Bershad Hynes & Lerach, argues

(Exhibit p. 48) that

the set-off requirement for indirect benefits of a settlement
(proposed §17309(b)) would quite likely be unconstitutional.
Indeed, the preclusive effect of class action settlements is derived
from the ability of the unnamed class member to object to the terms
of settlement and/or opt out of the settlement after having received
notification of the proposed settlement. People v. Pacific Land
Research Co., 20 Cal. 3d 10, 17 (1977); Phillips Petroleum Company
v. Shutts, 105 S. Ct. 2965, 2971, 472 U.S. 803, 806 (1985). Under the
proposed amendments, because individuals are provided neither
notice nor an opportunity to opt out of the settlement, reducing
their future recovery by some indirect, and potentially
unquantifiable, benefit would likely violate their constitutional due
process rights.

It is difficult to evaluate the allegation of unconstitutionality based on these

authorities since the unfair competition realm is substantially different from class

actions, and would remain so under the draft statute. The staff does not agree

that opt-out is essential to binding effect in this context, particularly since the

claim of the potential disgruntled plaintiff is not cut off. In fact, we have

suggested that the opt-out function is served in the context of the draft statute by

the ability of the plaintiff to bring an individual action for damages or whatever

other relief is available. The setoff rule is intended to avoid the inequity of double

liability on the part of the defendant. Mr. Mansfield’s argument also brings into

question the integrity of cy pres relief, raising the issue of whether the grant of cy

pres relief was proper in the first place. In view of the other procedural

improvements proposed in the draft statute, including adequacy, notice,

opportunity to be heard, and fairness hearing, the stark rules set out by Mr.

Mansfield seem unrelated to this statute. But it is new territory, and there is

plenty of room for competing principles to lead to different conclusions.

Prof. Fellmeth’s proposal for revision of this rule to adopt an equitable

allocation, as discussed on the next page, may help resolve Mr. Mansfield’s

concerns.

(10) Thomas Papageorge, California District Attorneys Association Consumer

Protection Committee and Los Angeles County District Attorney’s Office,
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Consumer Protection Division, notes that CDAA members are “sympathetic to

the fairness motivation” behind the setoff rule, but have concerns about how it

would work in practice (Exhibit pp. 41-42):

(1) If this provision causes a prosecutor’s cy pres recovery to
diminish an individual’s purely personal damage claim, it is at least
possible that a court would engraft some version of class action
procedures onto such a prosecutorial action, to the extent the
prosecutor “represents” the private claimants. Class action burdens
would work undue hardships on public enforcement actions.

(2) How is the pro rata share to be determined, especially in
cases where the total number of victims and/or the total loss for
each victim is unknown?

(3) Should offset apply at all unless there is a finding that
complete deprivation of any unjust enrichment has already
occurred? I.e., why should there be an offset if the defendant still
retains ill-gotten gains?

(4) The current provision would allow an offset based on
indirect restitution “awarded”, not restitution actually paid. Setoff
against a subsequent claim should not occur unless actual payment
of the initial recovery has taken place.

Prof. Fellmeth suggests two revisions of the setoff rule based on Mr.

Papageorge’s critique, and which would deal with several concerns raised by

others: “First, change ‘awarded’ to ‘paid’ in the section so the defendant does not

escape a full accounting. Second, instead of ‘pro-rata share,’ substitute ‘equitable

apportionment,’ to address the problem of uneven damage.” (Exhibit pp. 71-72.)

As to the first proposal, the staff thinks that providing a “paid to” rule is

acceptable, if it removes objections. However, as indicated above, we see

nothing wrong with the rule based on liability determinations and think it is

theoretically preferable.

As to the second proposal, the staff suggests that the Commission consider

whether the rule on allocation of a share of indirect recovery is important

enough to pursue. We would recommend adoption of Prof. Fellmeth’s proposal

to employ an “equitable apportionment” standard in Section 17309(b), if it would

achieve a consensus.

§ 17310. Priority between prosecutor and private plaintiff

This section seeks to balance the interests of public prosecutors representing

the people by virtue of office with the interests of the general public, as

represented by private plaintiffs. It does this by providing a presumptive priority
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for prosecutors, but permitting consolidation or intervention if the prosecutor’s

action does not seek “substantial restitution.” The right to attorney’s fees and

costs under existing principles is also recognized in draft Section 17310(d).

(1) David Pallack, San Fernando Valley Neighborhood Legal Services,

opposes giving priority to public prosecutors (Exhibit p. 13):

The fact that an action is brought by a public prosecutor rather than
a public interest lawyer or private attorney does not mean the
action will more likely benefit the general public. One example is
People v. Marshall Redman, et al., Los Angeles Superior Court case
no. BC097765. The final judgment entered on May 31, 1995
indicates it was brought pursuant to §§ 17200 and 17500 of the
Business and Professions Code. While the judgment provided for
injunctive relief against the defendants, apparently for real
property fraud, it provided little in terms of monetary
compensation for the victims. The judgment provides for $580,000
in civil penalties and attorneys’ fees, but most of that money goes to
the prosecuting attorneys’ offices and the cities for which they
work. Moreover, most of the money comes from a receivership
estate created by the judgment to manage the properties of the
victims, thus, most of the fees and penalties will be paid by the
ongoing payments of the defendants’ victims. It seems the general
public would have been better served if the victims — most of them
low-income families — had received most or all of that $580,000.

We do not have sufficient facts to evaluate this case or Mr. Pallack’s view of it.

But we assume it is a typical reaction of private and public interest attorneys. The

staff does not find, however, that it indicts the rule in draft Section 17310. In fact,

this case could be cited as an example of why Section 17310 is needed. Section

17310 recognizes a limited right of intervention where the prosecutor is not

seeking substantial restitution to the general public and provides for reinstitution

of a private action if substantial restitution is not obtained. Although Mr. Pallack

concludes by saying that the draft sections “do not address any real problems

that have arisen in these statutes,” in this case, the rule would directly address

one of his concerns.

(2) Howard Strong writes that the rule in draft Section 17310 “would cause

private counsel to think once, twice and three times before bringing an unfair

competition action on behalf of consumers. Who would want to pour time,

money and energy into a case when a public prosecutor might come in and take

over the case?” (Exhibit p. 3.) In Mr. Strong’s experience, a prosecutor action may

obtain “substantially less” for the general public than a private action.
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(3) Kenneth Babcock notes that the Legal Services Section is of “two minds”

on this provision, with the public prosecutors largely in support or urging

additional preference of public actions, and the public interest and legal services

attorneys recommending elimination of this section and leaving the issue to the

courts. (Exhibit p. 26.) At a minimum, the second group urges elimination of the

rule forbidding intervention if the prosecutor seeks substantial restitution, on the

grounds that prosecutors will usually seek substantial restitution but may not

obtain it.

(4) Alan M. Mansfield, Milberg Weiss Bershad Hynes & Lerach, writes that

this section should  be “deleted in its entirety” (Exhibit p. 49):

Under the proposed statutory scheme, it is entirely possible that
an “enforcement action” could be filed years after the public agency
receives notice of filing of the action. Under this situation, despite
the large investment of time and money by the private individual,
he or she would lose control over the case. [Discussion of Joe Camel
case.]

Under proposed §17310, if the Attorney General’s office
suddenly elected to file an enforcement action, the Joe Camel action
would likely be stayed despite the five years of work put into this
important case and the huge expenses that have been borne. Also,
in essence five years would be lost because the private action
would be stayed, but the public action would just be beginning.
Such a delay would only benefit the wrongdoer, to the detriment of
the public.

It should be noted that the private attorneys would likely be entitled to costs and

fees, as recognized in draft Section 17310(d). It also appears to the staff that the

same result predicted by Mr. Mansfield could occur under existing law; it is not a

new scenario that is created by the draft statute. Mr. Mansfield proposes that “at

a minimum” the draft be revised to provide a time limit for filing and taking

priority over a private representative action. He notes that Proposition 65 has a

60-day period. The staff thinks this is too drastic as a general rule, but a

substantially longer period might be advisable to deal with extreme cases. It is

likely, however, that a time limit short enough to appeal to private litigators

would be unacceptable to prosecutors and that a limit acceptable to prosecutors

would be viewed as meaningless by private attorneys. If a compromise time

limit can be worked out between the competing interests, the staff would

recommend including it in the draft statute.
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(5) Jeffrey Margulies, Haight, Brown & Bonesteel, National Paint & Coatings

Association, presents a detailed argument on the constitutionality of private

enforcement in the absence of adequate safeguards. (See Exhibit pp. 54-59.) Most

relevant to the draft statute, he concludes that it is important to reaffirm the

enforcement authority of the Attorney General, and supports provisions directed

to that end. Mr. Margulies would go further, however, and recommends (Exhibit

p. 59) providing that the Attorney General

has the right to intervene in and take over any prosecution “in the
public interest,” regardless of whether he has filed his own action.
Without such explicit authority, the proposed legislation could lead
to the conclusion that the Attorney General is powerless to affect
pending litigation which he believes is without merit, since he
would be ethically constrained from filing his own enforcement
action, and then seeking primacy under proposed § 17311.

The staff is unclear on why the Attorney General would be ethically constrained

in this situation. In fact, draft Section 17310 contemplates that a public prosecutor

may commence an enforcement action after the filing of a private representative

action.

(6) Thomas Papageorge, California District Attorneys Association Consumer

Protection Committee and Los Angeles County District Attorney’s Office,

Consumer Protection Division, notes that the provision for consolidation

“remains controversial” among some CDAA members (Exhibit p. 40):

Even with the provisions of subparagraph (b) (providing
general priority for public actions), there are prosecutors who
believe burdensome motions and hearings will be required when
“Johnny-come-lately” private plaintiffs seek to free-ride on public
actions, perhaps, for example, by contesting the “substantiality” of
the restitution sought in the public case.

These prosecutors advocate an automatic stay of private actions,
pending completion of related public enforcement cases, as the
procedure most consistent with the priority due to the People’s
elected legal representatives. Not surprisingly, these members and
many others are especially troubled by the few recent comments
from private plaintiffs counsel seeking even less priority for cases
brought by the People.

Prof. Fellmeth is sympathetic to Mr. Papageorge’s concerns where a public and

private case are consolidated, but is “not sure how to improve the current draft.”

(Exhibit p. 71.)  The staff agrees. We take Mr. Papageorge’s comments as an
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indicator that the draft statute may provide the best candidate for consensus and

that making it stricter or looser would not improve it.

§ 17311. Effect on prosecutors

Kenneth Babcock, State Bar Legal Services Section, supports this section.

(Exhibit p. 26.)

§ 17319. Application of chapter to pending cases

(1) Kenneth Babcock, in both of his capacities, opposes application of the new

rules to pending cases. (Exhibit pp. 27, 35.)

(2) Alan Mansfield makes the same point and recommends deletion of the

section. (Exhibit p. 49.)

Application to pending cases is not essential to the proposal, and the staff

recommends that this section be changed so that the new rules apply only to

actions filed after the operative date. The consequence would be that for some

years following enactment there may be confusion as to whether the new law

applies. Providing for only prospective application may result in a small bulge of

filings right before the operative date if plaintiffs attempt to avoid the new

statute based on real or imagined concerns.

CONCLUSION

This lengthy review has attempted to summarize the comments received and

give the flavor of the sometimes impassioned argumentation. The staff does not

anticipate that those who have expressed deep disagreement with the project and

sometimes vehement opposition to particular provisions are likely to remove

their opposition based on the revisions that have been proposed — but this

depends in part on what changes the Commission decides to make in the statute

as set out in the tentative recommendation. We still hope that some of the

opposition will be mollified and that the areas of disagreement will be

minimized. The staff considers the proposal to be a rational, modest, and

nonpartisan reform that should meet with general acceptance, and we

recommend that the Commission approve either the current draft with minor

changes or a draft of a recommendation to be presented for final approval at the

November meeting.

The staff also recalls that another approach has been discussed as a response

to the high degree of politicization this study has experienced: As discussed at
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the January 1996 meeting, the Commission could decide to formally report its

conclusions, presumably in a printed pamphlet, but refrain from submitting a

recommendation to the Legislature and seeking enactment of a bill. The staff is

not recommending this course; we only mentions the possibility as a reminder of

the Commission’s discussion last January.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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