
C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study N-200 September 11, 1996

First Supplement to Memorandum 96-63

Judicial Review of Agency Action:
More Comments on Revised Tentative Recommendation

We received letters from the California Judges Association and Department of

General Services commenting on the revised Tentative Recommendation on

Judicial Review of Agency Action, discussed below:

GE NE R AL  C OM M E NT S

The California Judges Association reports that the three judges who

commented and its Legislative Counsel are generally in support of the Tentative

Recommendation, and that CJA will likely support the bill.

SE C T IONS IN DR AFT  ST AT UT E

The staff plans to discuss at the meeting only items below preceded by a

bullet [•]:

§ 1123.420. Review of agency interpretation or application of law

Justice Morrison of CJA noted that, although the three labor agencies are

exempted from this section and its standard of independent judgment with

appropriate deference on questions of law, the Department of Alcoholic Beverage

Control and ABC Appeals Board are not exempted, even though they also

receive special deference.  A similar point was made by David Parker Hall,

discussed in the basic Memo.  The staff found no case giving ABC agencies the

“clearly erroneous” deference given to the labor agencies.  In California Beer &

Wine Wholesalers Ass’n v. Department of Alcoholic Beverage Control, 201 Cal.

App. 3d 100, 107, 247 Cal. Rptr. 60, 65 (1988), the court said:

Where the language of the governing statute is intelligible to
judges, their task is simply to apply it . . . .  Where the intelligibility
of the statutory language depends upon the employment of
administrative expertise, which it is the purpose of the statutory
scheme to invoke, the judicial role “is limited to determining
whether the [Department] has reasonably interpreted the power
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which the Legislature granted it.”  [Citing Ralphs Grocery Co. v.
Reimel, 69 Cal. 2d 172, 176-77, 444 P.2d 79, 70 Cal. Rptr. 407 (1968)
(review of regulations of Department of ABC).]

In this case no deference to an administrative interpretation of
sections 25501 or 25600 is required (or for that matter sought)
because the meaning of the applicable statutory language and its
legislative history is accessible (and hence intelligible) to judges.

Both California Beer & Wine Wholesalers and Ralphs Grocery involved judicial

review of rulemaking.  They call for reasonableness review, and probably conflict

with Government Code Section 11342.2 which appears to say courts in reviewing

regulations use reasonableness review on discretionary aspects of the regulation,

but use independent judgment on legal issues.  Asimow, The Scope of Judicial

Review of Decisions of California Administrative Agencies, 42 UCLA L. Rev. 1157,

1201 (1995).  In any event, the existing standard of review of the ABC agencies is

less deferential than the “clearly erroneous” standard for the labor agencies.  The

staff talked to attorney Allan Renische on the staff of the ABC Appeals Board,

and they are in general agreement with the foregoing analysis.   The staff would

not exempt the ABC agencies from the standard of review of questions of law

in Section 1123.420.

§ 1123.430. Review of agency fact finding

Justice Morrison of the California Judges Association supports replacing

independent judgment review of state agency action with substantial evidence

review.

§ 1123.720. Stay of agency action

• The Department of General Services says it would “assist the public

contracting community” to have a 30-day time limit for requesting a stay of a

contract under the Public Contract Code.  The staff has no objection, and would

add the following two sections to the Public Contract Code:

10290.2. Notwithstanding Section 1123.720 of the Code of Civil
Procedure, application for a stay of an award, implementation, or
performance of a contract under this chapter shall be made not later
than 30 days after issuance of a decision by a protest hearing
officer.

12114. Notwithstanding Section 1123.720 of the Code of Civil
Procedure, application for a stay of an award, implementation, or
performance of a contract under this chapter shall be made not later
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than 30 days after issuance of a decision by a protest hearing
officer.

The staff consulted with Kathleen Yates, Staff Counsel for the Department of

General Services, in  drafting this language.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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