
C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study K-501 November 7, 1996

Second Supplement to Memorandum 96-60

Best Evidence Rule: Further Developments

In considering the revised staff draft recommendation attached to

Memorandum 96-60, the Commission should be aware of the following recent

developments:

APPLYING THE PROPOSAL TO CRIMINAL CASES

The Commission has received two new letters discussing application of its

proposal to criminal cases. Joseph Smith, Senior Deputy District Attorney in

Orange County, wrote in response to the Commission’s request for input from

the California District Attorney’s Association. (Exhibit p.1.) The Criminal Law

Division of the California Attorney General’s office also sent a letter. (Exhibit pp.

2-3.) Despite repeated requests, we have not yet gotten any input from William

Hodgman or anyone else in the Los Angeles County District Attorney’s Office.

The Criminal Law Division of the California Attorney General’s office urges

the Commission to “limit any changes it decides to make to civil cases.” (Exhibit

p. 2.) It maintains that the basic assumption of the Commission’s proposal, that

discovery eliminates the need for the best evidence rule, “is incorrect in the

context of criminal cases.” (Id.) In the experience of the Attorney General’s office,

“so-called reciprocal discovery in criminal cases simply does not work as was

intended.” (Id.) The office is seeking corrective legislation. (Id.)

The tenor of Mr. Smith’s letter is quite different. Instead of commenting on

whether the Commission’s proposal should apply to criminal cases at all, he

compares two versions of the proposed special provision for criminal cases.

(Exhibit p. 1.) Those alternate versions, Section 1520(c) and Section 1520.5, appear

at pages 11-14 of Memorandum 96-53. They are reproduced at Exhibit pp. 4-5.

Mr. Smith states that Section 1520.5 is preferable because it “is more explicit re:

admission of duplicates of public records for example, 969(b) (aka prison prior)

packages.” (Exhibit p. 1.)

Before considering Mr. Smith’s point, the Commission needs to resolve the

more fundamental issue of whether to repeal the best evidence rule in criminal

cases. Professor Uelmen shares the Attorney General’s reluctance to take that
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step. See Second Supp. to Mem. 96-60; First Supp. to Mem. 96-27. Earlier this year

he wrote:

…. [T]he Commission should not proceed on the assumption
that “the law now permits liberal reciprocal discovery in criminal
cases.” California’s reciprocal discovery law is carefully limited to
preserve the right of the defense to withhold evidence that will not
be proffered at trial, and the right of both sides to withhold
evidence that will only be offered as rebuttal evidence. Many of the
most difficult ambiguities of the poorly drafted initiative containing
the reciprocal discovery law are yet to be resolved, as witnessed by
the recent controversy over the notes of a psychiatrist called as an
expert witness in the Menendez trial. In the case of People v. O.J.
Simpson, there were numerous very contentious issues raised with
respect to reciprocal discovery obligations. The Best Evidence Rule
continues to play an important role in criminal trials, frequently in
the context of easily altered evidence such as tape recordings. Thus,
I believe it is premature to repeal the Best Evidence Rule in criminal
cases.

[First Supp. to Mem. 96-27 at Exhibit p. 1.]

In light of the concern expressed by both Professor Uelmen and the Attorney

General’s office, it may be unwise to apply the Commission’s proposed

Secondary Evidence Rule to criminal cases, even with a special provision for such

cases.

If the Commission decides not to apply its proposal to criminal cases,

however, then it should revisit whether to pursue the proposal in civil cases. On

the one hand, going forward would entail a complex statutory scheme, with two

sets of statutes governing proof of the content of a writing. On the other hand, if

the Secondary Evidence Rule was adopted in civil cases, the Commission could

examine experience under the rule and then reconsider whether to extend it to

criminal cases. A gradual, two-step reform process might be a good way to

implement the Secondary Evidence Rule.

In deciding whether to proceed, it may be helpful to reflect on the input

received thus far. The State Bar Family Law Section Executive Committee

(FLEXCOM), attorneys James Birnberg and Jerome Fishkin, and Professors

Mendez and Fisher of Stanford University wrote in support of the tentative

recommendation. (Mem. 96-27 at Exhibit pp. 1-4, 14-15.) In addition, Professor

Uelmen “concur[s] fully in the recommendation with respect to civil cases ….”

(First Supp. to Mem. 96-27 at Exhibit p. 1.) Practitioners in the civil division of the
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Attorney General’s office opposed the tentative recommendation, as did three

State Bar groups: the Committee on Administration of Justice (CAJ), the

Committee on Rules and Procedures of Court, and the Litigation Section. (Mem.

96-27 at Exhibit pp. 5-13, 16-19.) The Commission revised its proposal to address

the concerns raised, but we have not heard whether those opposing the tentative

recommendation would support the proposal as revised. If the Commission has

mixed thoughts about proceeding, it might be instructive to seek further input

from those sources.

EVIDENCE CODE SECTION 1500.6

The revised staff draft recommendation states in part: “Advances in

technology, such as fax machines, electronic mail systems, and computer

networks, pose new possibilities for confusion and inconsistencies in application

of the best evidence rule.” (Mem. 96-60 at Exhibit p. 9.) Consistent with that

observation, the Legislature just enacted a new exception to the best evidence

rule, pertaining to images stored on video or digital media. Evid. Code § 1500.6

(1996 Cal. Stat. ch. 345), reproduced at Exhibit p. 6. If the Commission goes

forward with its proposal, the next draft should incorporate this new statute. To

some extent, its existence suggests that the best evidence rule is ripe for reform.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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