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Memorandum 96-42

Tolling Statute of Limitations: Legislative Action on SB 1510

In light of recent developments, the Commission needs to revisit its proposal

to repeal Code of Civil Procedure Section 351, which tolls the statute of

limitations when the defendant is out of the state. This memorandum reports on

the status of the proposal, the arguments raised, and the options for future

action.

LEGISLATIVE ACTION

Senator Kopp incorporated the Commission’s proposal into his omnibus civil

practice bill, SB 1510. The Senate Judiciary Committee heard the bill on May 7,

1996, but merely directed Senator Kopp to present it again after making author’s

amendments. In informal discussions at that hearing, the staff learned that

although Consumer Attorneys of California (CAOC) had not put its position in

writing, it intended to oppose the Commission’s proposal. As a compromise,

CAOC suggested limiting the tolling of Section 351 to three years.

At its meeting on May 9, the Commission considered and rejected that

proposal (subject to ratification). The Commission decided to counterpropose

limiting the tolling of Section 351 to defendants who are out of the country.

The staff raised that idea with CAOC, but CAOC was not interested. It sent a

letter to members of the Senate Judiciary Committee opposing the Commission’s

proposal to repeal Section 351 (Exhibit pp. 1-3).

On May 21, 1996, the Senate Judiciary Committee held a further hearing on

SB 1510, considering each of its five subjects separately. CAOC supported part of

the bill (the hospital lien reforms), but opposed other parts, including the

Commission’s proposal. After limited discussion of the Commission’s proposal,

Chairman Calderon stated that three of the senators present opposed it.

Senator Kopp therefore agreed to delete the proposal from the bill. With

CAOC’s approval, however, the Commission’s proposed amendment of

Government Code Section 68616 remains in the bill. That amendment would

require courts to extend delay reduction deadlines for service of process “on a
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showing that service cannot be achieved within the time required with the

exercise of due diligence.”

The Senate has since passed SB 1510. It is pending in the Assembly. Although

SB 1510 no longer incorporates the Commission’s proposal to repeal Section 351,

Senator Kopp is open to placing the proposal in another bill next session.

SUBSTANTIVE ANALYSIS

Attached as Exhibit pages 4-7 is the Senate Judiciary Committee consultant’s

analysis of the Commission’s proposal to repeal Section 351. After setting forth

the Commission’s arguments in favor of repeal, the analysis discusses some new

points. These points have surface appeal, but the staff continues to believe that

the Commission’s proposal is substantively sound.

First, the analysis relates CAOC’s contention that repeal would place

“another hurdle for injured parties to surmount if they wish to seek redress in

the courts.” (Exhibit p. 6.) Specifically, instead of being able to rely on the

automatic tolling of Section 351, plaintiffs would have to file suit and then justify

any failure to meet service deadlines. CAOC regards the Commission’s proposed

amendment of Government Code Section 68616 as inadequate to compensate for

placing “the burden, cost, and the risk” on plaintiffs to justify such failures. Id.

The staff considers this a legitimate concern, but believes that the benefits of

repeal — elimination of an unfair, misleading, and judicially burdensome statute

— would justify the increased burden on plaintiffs. Under the Commission’s

proposed amendment of Section 68616, that burden is not onerous. A plaintiff

would only have to submit an unopposed account of diligent but unsuccessful

efforts to achieve service. The court would then have to extend the delay

reduction deadline. The burden on plaintiffs could be further decreased by

requiring the court to grant the extension without oral argument unless it notifies

the plaintiff that it is inclined to deny the request.

Second, the analysis raises questions regarding the Commission’s proposed

Code of Civil Procedure Section 116.350, which would continue out-of-state

tolling, with a five-year cap and other limitations, in small claims cases.

Specifically, the analysis queries:

• “Should a California plaintiff lose a small claims case against an out-of-

state defendant because the defendant cannot be served within the allotted five

year period?” (Exhibit p. 7.)
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• “Should a uniform rule be established for small claims, municipal, and

superior court litigants? Should the level of the court determine the tolling

provision?” Id.

These questions are answerable. Out-of-state service of process is generally

unavailable in small claims cases. See Code Civ. Proc. § 116.340. According to the

Judicial Council Civil and Small Claims Advisory Committee, that rule is

necessary to protect out-of-state defendants from abusive assertion of claims that

are too small to defend against from a distance. The difference in availability of

out-of-state service justifies application of differing tolling provisions.

Similarly, the five year cap is not as harsh as it might seem, because small

claims court is not the only available forum. As explained in the Comment to

proposed Section 116.350, plaintiffs have the option of suing in municipal court

instead. In that forum, plaintiffs are freely able to pursue out-of-state defendants.

Thus, the five year cap would not deprive plaintiffs of redress. It would just

require some plaintiffs to seek redress in municipal court instead of small claims

court.

Finally, the Commission’s recommendation points out that Section 351

unfairly penalizes Californians who take brief trips outside the state. At the

hearing on May 21, CAOC countered that in practice courts only apply Section

351 to nonresidents. That is incorrect. See, e.g., Mounts v. Uyeda, 227 Cal. App. 3d

111, 114, 277 Cal. Rptr. 730 (1991) (tolling applied to Californian who left state for

four days); Garcia v. Flores, 64 Cal. App. 3d 705, 709, 134 Cal. Rptr. 712 (1976)

(tolling applied to Californian who left state for eight days). Although politically

unacceptable to CAOC, the Commission’s analysis of Section 351 still appears

intellectually solid.

FUTURE ACTION

The Commission’s options at this point include:

(1) Reintroducing the Commission’s proposal to repeal Section 351. After the

hearing on May 21, Senator Kopp expressed willingness and inclination to

reintroduce the Commission’s proposal next legislative session. A lobbyist for

CAOC also informed the staff that CAOC would “work with” the Commission

when the proposal is reintroduced. The staff remains pessimistic about prospects

for repeal of Section 351, but recommends eliciting Senator Kopp’s current view

on how the proposal would fare as a separate bill in a nonelection year.
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(2) Crafting a less sweeping but still helpful reform. Another alternative is to

abandon the attempt to repeal Section 351 and instead pursue less controversial

but still productive reforms. In particular, it might be helpful to codify the

exceptions to Section 351 in a coherent manner, so that the statute is not

misleading on its face. The Commission could also address the statute’s

constitutional infirmity by expressly making Section 351 applicable only to the

extent consistent with the Commerce Clause. The staff suggests the following:

351. (a) If, when the cause of action accrues against a person, he
the person is out of the State, the action may be commenced within
the term herein limited, after his the person’s return to the State,
and if, after the cause of action accrues, he the person departs from
the State, the time of his the person’s absence is not part of the time
limited for the commencement of the action.

(b) Subdivision (a) does not apply to any of the following:
(1) A cause of action against a corporation.
(2) A cause of action against a limited partnership.
(3) A cause of action against a nonresident motorist.
(4) A cause of action exempted pursuant to Section 17463 of the

Vehicle Code.
(5) A cause of action exempted pursuant to Section 177, 3725, or

3809 of the Revenue and Taxation Code.
(c) Subdivision (a) applies only to the extent consistent with the

Commerce Clause of the Constitution of the United States.

Comment. Section 351 is amended to clarify that its application
is limited.

Subdivision (b)(1) codifies the rule of Loope v. Greyhound
Lines, Inc., 114 Cal. App. 2d 611, 250 P.2d 651 (1952), and Cardoso
v. American Medical Systems, Inc., 183 Cal. App. 3d 994, 998-99,
228 Cal. Rptr. 627 (1986). See also Corp. Code § 2111; Epstein v.
Frank, 125 Cal. App. 3d 111, 119 n.4, 177 Cal. Rptr. 831 (1981)
(“[n]either a foreign corporation nor a domestic corporation is
deemed absent from the state when its officers are absent and the
statute of limitations is not tolled pursuant to section 351 of the
Code of Civil Procedure as to either of such entities”).

Subdivision (b)(2) codifies the rule of Epstein v. Frank, 125 Cal.
App. 3d 111, 120, 177 Cal. Rptr. 831 (1981). Subdivision (b)(3)
codifies the rule of Bigelow v. Smik, 6 Cal. App. 3d 10, 15, 85 Cal.
Rptr. 613 (1970).

Subdivision (c) draws attention to the constitutional constraints
on application of Section 351. See Abramson v. Brownstein, 897 F.2d
389, 391-93 (9th Cir. 1990) (Section 351 is unconstitutional as
applied to cases involving interstate commerce). See also Pratali v.
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Gates, 4 Cal. App. 4th 632, 5 Cal. Rptr. 2d 733, 740 (1992)
(Commerce Clause limitation inapplicable); Mounts v. Uyeda, 227
Cal. App. 3d 111, 121-22, 277 Cal. Rptr. 730 (1991) (same); Kohan v.
Cohan, 204 Cal. App. 3d 915, 924, 251 Cal. Rptr. 570 (1988) (same).

Section 351 is also amended to make technical changes.

Clarification along these lines may be noncontroversial yet beneficial to courts

and litigants.

Other possible approaches — previously considered and rejected by the

Commission — include:

• Limiting the tolling of Section 351 to three years (CAOC’s compromise

proposal)

• Making the tolling of Section 351 inapplicable to brief absences

• Conditioning the tolling of Section 351 on difficulty in achieving service

of process

• Overturning the result in Kohan v. Cohan, 204 Cal. App. 3d 915, 251 Cal.

Rptr. 570 (1988) (Section 351 tolls limitations period on cause of action that arose

in Iran between Iranians who subsequently moved to California)

• Amending Section 351 to specify how it applies to multiple absences,

multiple defendants, and entry of nonresidents into California

• Extending the tolling of Section 351 to periods of concealment, as well as

absences from the state

(3) Dropping the effort to reform Section 351. A third option is to drop the

effort to reform Section 351. The downside of this approach would be

continuation of the problems Section 351 entails, as detailed in the Commission’s

recommendation. The existence of five recent appellate decisions construing the

statute attests to its ambiguity and the need for reform. See Pratali v. Gates, 4 Cal.

App. 4th 632, 5 Cal. Rptr. 2d 733, 737-41 (1992); Mounts v. Uyeda, 227 Cal. App.

3d 111, 115-22, 277 Cal. Rptr. 730 (1991); Abramson v. Brownstein, 897 F.2d 389,

391-93 (9th Cir. 1990); O’Laskey v. Sortino, 224 Cal. App. 3d 241, 273 Cal. Rptr.

674 (1990); Kohan v. Cohan, 204 Cal. App. 3d 915, 920-24, 251 Cal. Rptr. 570
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(1988). Discontinuing the study would, however, allow the Commission to

devote more resources to other matters.

(4) Deferring decision on how to proceed. Finally, the Commission could wait

until later in the year to decide how to proceed. If the Commission gets involved

in major projects such as trial court unification and preparation of an

environmental code, then it may not make sense to devote more resources to

reform of Section 351. If the Commission’s workload is lighter, then further work

on Section 351 may prove worthwhile.

RECOMMENDATION

The Commission needs to balance the potential benefits of reforming Section

351 against the resources necessary to achieve such change. The staff

recommends soliciting and paying close attention to Senator Kopp’s views on

reintroducing the Commission’s proposal to repeal Section 351. It may also be

helpful to learn whether CAOC would oppose a clarifying amendment such as

the one discussed above. The Commission’s resources are limited and major new

projects are on the horizon. The staff recommends continuing efforts to reform

Section 351, but only as a low priority project requiring few resources.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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