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First Supplement to Memorandum 96-38

Administrative Rulemaking: More on Scope of Project

Attached are the following materials relating to the scope of the

administrative rulemaking project.

Commenter Exhibit Page
Office of Administrative Law 1-3
California Medical Association 4
Dugald Gillies (Sacramento Nexus) 5-9
David Rosenberg (Article and Letter) 10-11

The thrust of these materials is indicated below.

Role of OAL

The California Medical Association opposes the proposals to eliminate or

curtail the independent review functions of the Office of Administrative Law.

OAL “performs important oversight functions and ensures that inappropriate or

unauthorized regulations are not promulgated by state agencies”, and that “there

is appropriate public input into the regulatory review process.” Exhibit p. 4.

Doug Gillies also disagrees with the proposals to reassess the role of OAL,

which “can, and should, continue to play a viable role in review of regulations”

and “should be given even more resources and tools to even further progress.”

Exhibit p. 6.

Dave Rosenberg, a former Commission member, notes that members of the

Sacramento County Bar Association have argued that OAL should not be

eliminated; “it performs a very useful public function”. Exhibit, p. 10. He states

that, “Without OAL, there would be absolutely no entity in state government

which would ensure that regulations are published (and not secret), are

understandable, are consistent with other regulations, and are authorized by the

statutes. As state government grows ever more complex and intrusive, OAL

becomes ever more important.” Exhibit p. 11.
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Necessity Review

The concept of refining the statutes governing OAL review of regulations for

necessity is addressed in Memorandum 96-38 at pages 16-17. OAL has written to

us concerning this issue, suggesting a revision of the necessity standard to

provide that a regulation satisfies the necessity requirement if “the rulemaking

record contains rationale facts, studies, expert opinion, or other material

sufficient to support a conclusion that the regulation is reasonably necessary to

effectuate the purpose of the statute.” Exhibit p. 2.

Doug Gillies opposes this change in the necessity standard, stating that the

OAL proposal would “water it down” and is a “cop out”. Exhibit p. 6. He

believes that “necessity review, in its broadest context should be retained, subject

at least to the substantial evidence rule and in consideration of the entire record”,

giving examples in support of his position. Exhibit p. 8.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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