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Memorandum 96-37

Quasi-Public Entity Hearings: Comments on Tentative Recommendation

The Commission in February 1996 circulated for comment its tentative

recommendation to impose the new Administrative Procedure Act (APA)

provisions, including the administrative adjudication bill of rights, on hearings

by private entities performing state functions. This memorandum analyzes the

comments we have received on the tentative recommendation. Our objective is to

make any revisions necessary to approve the proposal for submission to the

Legislature as a Commission recommendation.

Nature of Comments

We received only a handful of comments on the tentative recommendation.

They are attached to this memorandum as Exhibit pp. 1-8.

Typically, the comments do not address the merits of the proposal, but

request that hearings of a particular quasi-public entity be exempt from

application of APA provisions.

The Advisory Committee of the California Assigned Risk Plan states,

“CAARP recognizes that applying the APA to certain quasi-public entities may

serve a useful function by ensuring that persons subject to the administrative

process are provided appropriate procedural protections.” Exhibit p. 3.

Escrow Agents’ Fidelity Corporation

The Escrow Agents’ Fidelity Corporation (EAFC) is a trade organization that

collects premiums and pays claims arising out of escrow embezzlement. The

Department of Corporations argues that EAFC should not be subject to the

proposed statute because it is essentially a private insurer, and any of its

decisions are subject to administrative review by the Commissioner of

Corporations, whose decisions in turn are judicially reviewable. Exhibit p. 1. The

Department’s letter does not indicate what harm would result from application

of administrative procedural protections in EAFC hearings.
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Presumably, the Department would be happy with the staff proposal, set out

below, to make the proposed statute inapplicable to quasi-public entity action

that is administratively reviewable in a state agency hearing with APA

protections.

Physician and Surgeon Cooperative Corporations

The Department of Corporations notes that the proposal “may unjustifiably

affect” physician and surgeon cooperative corporations, which enter into

interindemnity, reciprocal, or interinsurance contracts. Exhibit p. 1. Again, the

letter does not identify any specific problems.

California Automobile Assigned Risk Plan

The California Automobile Assigned Risk Plan (CAARP) is administered by

the Commissioner of Insurance. Under CAARP, investigation and informal

decisions may be made by a number of quasi-public entities, including an

Advisory Committee, an Appeals Subcommittee, and a Producer Peer Review

Subcommittee. Their concern is that application of the proposed statute to these

proceedings will cause them to become unnecessarily formal; the Commissioner

of Insurance is the ultimate decisionmaker and holds formal hearings when

necessary under CAARP. Exhibit pp. 3-6.

The staff suggestion, set out below, is to make the proposed statute

inapplicable to quasi-public entity action if the action is subject to administrative

review in a state agency hearing with APA protections. This should adequately

address the CAARP concern.

Foster Family Agencies

The Department of Social Services licenses Foster Family Agencies (FFA) to

certify that foster homes comply with applicable state regulations. If FFA decides

to decertify a foster home, there is currently no requirement that a hearing be

held, but if the Department decides to decertify the home, a hearing is required.

The Department is concerned that the current proposal would create a common

law right to a hearing on FFA decertification where none now exists, with

resultant increased costs to the foster family certification program. Moreover, an

adverse decision in an FFA decertification hearing might used as collateral

estoppel against the Department, which should have ultimate authority in foster

home certification matters. Exhibit pp. 7-8.
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This looks to the staff like the very type of proceeding that should be covered

by the statute — a state agency avoids its hearing obligation by delegating

authority to a private entity to perform the agency’s function free of the

constraints the agency would be subject to. However, the current project is not

intended to second-guess legislative decisions of this type by creating hearing

rights where none now exist. The proposed statute is limited so that APA

protections apply only where an evidentiary hearing for determination of facts is

statutorily or constitutionally required for formulation and issuance of a

decision. Proposed Gov. Code § 11410.60(a)(2).

The Department’s second point is a more interesting one — the possibility

that a decision in an FFA decertification hearing could bind the Department.

Although we think it’s unlikely that would happen, the staff proposal, set out

below, to make the proposed statute inapplicable to quasi-public entity action

that is subject to administrative review in a state agency hearing with APA

protections, may give the Department some comfort.

Staff Proposal

The staff is convinced that the agencies make a good point, when they

indicate that existing informal quasi-public entity action should not be made

unduly formal where full state agency administrative review of the action is

available. In fact, we took this same approach when we exempted from the APA

Franchise Tax Board informal and investigative tax determinations, on the basis

that full administrative review is available by means of a hearing before the State

Board of Equalization. (Of course, in that particular instance, the Board of

Equalization managed to avoid application of the APA to its hearings; but due

process is required in those hearings.)

The staff would make the new hearing requirements inapplicable where the

action of the quasi-public entity is subject to administrative review by a state

agency by means of an adjudicative hearing. This would ensure that a person

adversely affected by quasi-public entity action would have a right to APA

hearing protections either at the private entity level or at the state agency level,

but not both. It would also protect existing informality of quasi-public entity

action in situations where due process is provided by means of a de novo

administrative hearing by a state agency. This should address the concerns of the

various commentators on the tentative recommendation.

– 3 –



Gov’t Code § 11410.60 (added). Application to quasi-public
entities

11410.60. (a) This chapter applies to a decision by a private
entity if all of the following conditions are satisfied:

(1) The entity is created by or pursuant to statute for the
purpose of administration of a state function.

(2) Under the federal or state Constitution or a federal or state
statute, an evidentiary hearing for determination of facts is required
for formulation and issuance of the decision.

(b) Notwithstanding subdivision (a), this chapter does not apply
to a decision by a private entity if the decision is subject to
administrative review in an adjudicative proceeding to which this
chapter does apply

(c) For the purpose of application of this chapter to a decision by
a private entity, unless the provision or context requires otherwise:

(1) “Agency” means the private entity.
(2) “Regulation” means a rule promulgated by the private

entity.
(3) Article 8 (commencing with Section 11435.05), requiring

language assistance in an adjudicative proceeding, applies to the
private entity to the same extent as to a state agency governed by
Section 11018.

Comment. Section 11410.60 applies this chapter to decisions of
quasi-public entities. It is limited to decisions for which an
evidentiary hearing by the quasi-public entity is statutorily or
constitutionally required by law. Cf. Section 11405.50 (“decision” is
action of specific application that determines legal right or other
legal interest of particular person).

Although subdivision (b) makes this chapter inapplicable to a
quasi-public entity decision if the decision is otherwise reviewable
in a proceeding governed by this chapter, the quasi-public entity
may voluntarily adopt the procedural protections provided in this
chapter. Cf. Section 11410.40 (election to apply administrative
adjudication provisions).

Examples of quasi-public entities whose decisions may be
subject to this chapter include:

California Insurance Guarantee Association (Ins. Code §1063)
Escrow Agents’ Fidelity Corporation (Fin. Code § 17311)
State Compensation Insurance Fund (Ins. Code § 11773)
Various agricultural produce commissions (e.g., Food & Agric.

Code § 67111 ff.)

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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