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Memorandum 96-36

Ethical Standards for Administrative Law Judges: Comments on Tentative
Recommendation

The Commission in February 1996 circulated for comment its tentative

recommendation to adopt ethical standards for administrative law judges based

on the new California Code of Judicial Ethics. This memorandum analyzes the

comments we have received on the tentative recommendation. Our objective is to

make any revisions necessary to approve the proposal for submission to the

Legislature as a Commission recommendation.

We have received comments from the following:

Commenter Exhibit Pages
Douglas Gallop (ALRB) 1-2
Carole W. Harper (DSS) 3-4
State Board of Equalization 5-6
ACSA 7-8
State Bar Committee on

Administration of Justice 9-10
Department of Health Services 11-13

General Observations

Most of the comments focus on details of the proposed Code of Ethics,

particularly restrictions relating to political and other extrajudicial activities. The

detailed comments are analyzed below.

Two commentators expressed general approval of the proposal. Carole W.

Harper, an Administrative Law Judge with the Department of Social Services,

believes that “in general, the proposed standards seem appropriate and

positive.” Exhibit p. 3. The State Bar Committee on Administration of Justice

“applauds the efforts” of the Commission and agrees that “the proposed

recommendation will help maintain the competence and integrity of California’s

system of administrative adjudication.” Exhibit pp. 9-10.

On the other hand, Douglas Gallop, an Administrative Law Judge with the

Agricultural Labor Relations Board, wonders “if, given the existing safeguards in
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place against improper conduct, this proposal merits the expenditure of public

funds required for enforcement.” Exhibit p. 2.

Application to Administrative Law Judges

This proposal is intended to apply only to professional administrative law

judges, and not to other persons who may preside in an adjudicative proceeding,

such as a lay hearing officer, part-time attorney, or the agency head. Proposed

Section 11475.10(c) states, “This article does not apply to a presiding officer other

than an administrative law judge.”

The State Board of Equalization points out that the term “administrative law

judge” is not defined, but should be for proper application of the statute. Exhibit

pp. 5-6. The staff agrees and would add a provision along the following lines:

As used in this article, “administrative law judge” means an
incumbent of that classification as defined by the California State
Personnel Board.

In this connection, the Department of Health Services (Exhibit pp. 11-13)

would make clear that the Code of Ethics applies not only to the administrative

law judge who presides at the hearing but also to “any supervisory or

management level administrative law judge or chief administrative law judge

whose function relates directly or indirectly to the adjudicative process.” The

staff would adopt this proposal.

Administrative Responsibilities

Code of Judicial Ethics, Canon 3C(4), provides that:

A judge shall not make unnecessary court appointments. A
judge shall exercise the power of appointment impartially and on
the basis of merit. A judge shall avoid nepotism and favoritism. A
judge shall not approve compensation of appointees above the
reasonable value of services rendered.

The Department of Health Services points out that this provision is inappropriate

for administrative law judges, who are governed by the civil service system.

Exhibit p. 12.

The staff agrees with this assessment, although it is a question whether the

provision needs to be expressly excepted from application to administrative law

judges, since the provision is irrelevant anyway. The staff would simply add

language to the Comment to proposed Section 11475.30 (provisions of Code
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excepted from application) to the effect that, “Some provisions of the Code  of

Judicial Ethics, although not excepted by this section, may be minimally relevant

to an administrative law judge. See, e.g., Canon 3C(4) (administrative

responsibilities).”

Governmental, Civic, or Charitable Activities

Code of Judicial Ethics, Canon 4C, limits the right of a judge to engage in

governmental, civic, and charitable activities:

(1) A judge shall not appear at a public hearing or officially
consult with an executive or legislative body or public official
except on matters concerning the law, the legal system, the
administration of justice, or in matters involving the judge’s private
economic or personal interests.

(2) A judge shall not accept appointment to a governmental
committee or commission or other governmental position that is
concerned with issues of fact or policy on matters other than the
improvement of the law, the legal system, or the administration of
justice. A judge may, however, serve in the military reserve or
represent a national, state, or local government on ceremonial
occasions or in connection with historical, educational, or cultural
activities.

(3) Subject to the following limitations and the other
requirements of this Code,

(a) a judge may serve as an officer, director, trustee, or nonlegal
advisor of an organization or governmental agency devoted to the
improvement of the law, the legal system, or the administration of
justice provided that such position does not constitute a public
office within the meaning of the California Constitution, article VI,
section 17.

(b) a judge may serve as an officer, director, trustee, or nonlegal
advisor of an educational, religious, charitable, fraternal, or civic
organization not conducted for profit.

....

The tentative recommendation makes clear that this Canon does not preclude

an administrative law judge from holding public office within the meaning of the

constitutional prohibition on judges holding public office. The commentators

have pointed out, however, other activities of administrative law judges the

Canon should not preclude, including:

Membership on municipal or other local boards and
commissions (Gallop, Exhibit p. 1; ACSA, Exhibit p. 7)
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Exercise of first amendment and other constitutional rights
(Gallop, Exhibit p. 2; ACSA, Exhibit p. 8)

Union activities (ACSA, Exhibit p. 7)

The staff believes that they make a good argument when they point out that

administrative law judges, unlike court judges, have a narrow range of issues

that may come before them, and that the broad limitations on governmental,

civic, and charitable activities of judges should not apply to administrative law

judges. The general canons of ethical conduct and avoidance of conflict of

interest are sufficient limitations on activities of administrative law judges

without the necessity of these types of detailed prohibition. See, e.g., Canon 4A

(extrajudicial activities in general):

A judge shall conduct all of the judge’s extrajudicial activities so
that they do not:

(1) cast reasonable doubt on the judge’s capacity to act
impartially;

(2) demean the judicial office; or
(3) interfere with the proper performance of judicial duties.

The staff would revise proposed Section 11475.30 to read:

The following provisions of the Code of Judicial Ethics do not
apply under this article:

...
(c) Canon 4C, to the extent it prohibits service in a position that

constitutes a public office within the meaning of Article VI, Section
17 of the Constitution.

...
Comment. ...
Subdivision (c) excepts the portion of Canon 4C that prohibits

service by a judge in a position that constitutes a public office
within the meaning of California Constitution, Article VI, § 17. The
presiding officer in an administrative adjudication proceeding is an
executive branch, not a judicial branch, employee. , relating to
governmental, civic, or charitable activities. An administrative law
judge is not precluded from engaging in activities of this type,
except to the extent the activities may conflict with general
limitations on the administrative law judge’s conduct. See, e.g.,
Canon 4A (extrajudicial activities in general).

...

This revision would also eliminate the concern expressed by the Department

of Health Services that Canon 4C(1) could be construed improperly to restrict
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administrative law judge extrajudicial consultation with agency personnel. See

Exhibit pp. 12-13.

Fiduciary Activities

Code of Judicial Ethics, Canon 4E(1), limits the ability of a judge to serve in a

fiduciary capacity outside the judge’s family:

A judge shall not serve as executor, administrator, or other
personal representative, trustee, guardian, attorney in fact, or other
fiduciary, except for the estate, trust, or person of a member of the
judge’s family, and then only if such service will not interfere with
the proper performance of judicial duties.

The Department of Health Services points out that, while a judge may be

called upon to make probate decisions, an administrative law judge does not

serve this function. “Allowing an Administrative Law Judge to serve as an

executor or administrator for the estate of a friend, where this is done without

compensation beyond expenses, would not appear to present even the

appearance of impropriety.” Exhibit p. 13 The staff agrees, and would except

Canon 4E(1) for administrative law judges.

The following provisions of the Code of Judicial Ethics do not
apply under this article:

...
(d) Canons 4F 4E(1), 4F, and 4G.
...
Comment. ...
Subdivision (d) excepts Canons 4F 4E(1), 4F, and 4G, relating to

fiduciary activities, private employment in alternative dispute
resolution or , and the practice of law. These matters are the subject
of the employing agency’s incompatible activity statement
pursuant to Section 19990.

...

Political Activities

Code of Judicial Ethics, Canon 5, restricts political activities of judges. The

tentative recommendation excepts this canon for administrative law judges

because, unlike judicial office, the office of administrative law judge is an

appointive rather than an elective position. Douglas Gallop (Exhibit p. 2) and

Carole W. Harper (Exhibit pp. 3-4) agree that Canon 5 should not be applied to
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administrative law judges, noting that the state Hatch Act already acts as a

restriction on political actives of state employees.

The State Bar Committee on Administration of Justice, on the other hand,

does not agree that Canon 5 is irrelevant to administrative law judges, except for

the portions of it relating to candidates for judicial office. “Indeed, the Committee

concluded that the principles set forth in the preamble to Canon 5 — that judges

should avoid engaging in political activity which may create the appearance of

political bias or impropriety to preserve judicial independence and impartiality

— are essential to preserving the integrity of the system of administrative

adjudication as well.”

The staff believes the public policy of the state concerning political activities

of state employees is clear and is expressed in the state’s Hatch Act, the

provisions of which are intended to supersede all provisions on the subject in the

general law of the state. Gov’t Code § 3201. No restrictions may be imposed on

political activities of state employees except as provided in the Act, which

prohibits a state employee from using the employee’s position to influence

political office. Gov’t Code §§ 3203, 3204. “Except as provided in Section 19990

[agency incompatible activity statements], the limitations set forth in this chapter

shall be the only restrictions on the political activities of state employees.” Gov’t

Code § 3207.

Given this rather clear statement of public policy concerning political activity,

the staff is not intrigued by the prospect of eroding this policy in the case of

administrative law judges. The staff would not change the tentative

recommendation on this point, except to supplement it by making specific

reference to the state Hatch Act and noting that agency incompatible activity

statements may address the matter. The general rules on extrajudicial activities

(Canon 4A) should be sufficient to ensure that an administrative law judge

avoids political activity that may create the appearance of bias or impropriety.

Enforcement

Douglas Gallop believes it is unclear what the sanctions are for violating the

canons, who would enforce them, and what procedure would be used. “Please

advise the public of your intentions in this regard.” Exhibit p. 2.

Our intention is that violation of the canons is grounds for disciplinary action

against the employee. This is elaborated in the Comment to proposed Section

11475.40 (enforcement):
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Under Section 19572, a violation of an applicable provision of
the Code of Judicial Ethics is grounds for disciplinary action by the
employing agency against a presiding officer in an adjudicative
proceeding. Appropriate discipline is the responsibility of the
agency that employs the presiding officer. Thus if an administrative
law judge employed by the Office of Administrative Hearings
violates the code of ethics in a hearing conducted for another
agency, the Office of Administrative Hearings is the disciplining
entity, and not the other agency. An agency may apply appropriate
disciplinary procedures. See, e.g., 8 Cal. Code Regs. §§ 9720.1-9723
(enforcement of ethical standards of workers’ compensation
referees).

A violation of the code of ethics by the presiding officer is not
per se grounds for disqualification, or reversal of a decision, of the
presiding officer. But the violation may be indicative of the
presiding officer’s violation of other procedural requirements. See,
e.g., Section 11425.40 (disqualification of presiding officer for bias,
prejudice, or interest).

In light of Mr. Gallop’s remarks, the staff believes it would be useful to

include a reference in the body of the statute:

11475.40. (a) The presiding officer in an adjudicative proceeding
shall comply with the applicable provisions of the Code of Judicial
Ethics.

(b) A violation of an applicable provision of the Code of Judicial
Ethics by the presiding officer in an adjudicative proceeding is
cause for discipline by the employing agency pursuant to Section
19572.

In response to a comment of the Department of Health Services (Exhibit p.

12), we would add a cross-reference in the Comment to the effect that “The

requirement that the presiding officer comply with the applicable provisions of

the Code of Judicial Ethics is limited to a presiding officer who is an

administrative law judge. See Section 11475.10(c) (application of Code of Judicial

Ethics).”

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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