CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study B-700 May 8, 1996

First Supplement to Memorandum 96-30

Unfair Competition (Mansfield comments)

Attached to this supplement is a letter from Alan M. Mansfield concerning
unfair competition. He raises a number of issues that we will discuss as the
Commission considers the draft tentative recommendation with Memorandum
96-30.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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Re: Study B-700 -- Unfair Competlition

Dear Chairberaon Wied, Mr. Ulrich and Membera of the Law Reviaion
Commiagion: '

My law £irm, which represents pialntiffe in class action and
other reprasentative litigatlon, wishes to comment further on the
proposed amendments to Buginess & Profespions Code 3517200 &€ sS&4.,

. attached to Memorandum 96-30.

For the reasons set forth by myself and others throughout this
process, I comtinue to believe that there is no need for the
commission to continue to address and to attempt to revise the
atatutory scheme embodied in Business & Professions Code §17200, et
geg. Desplte the open invitation of the Law Revision Commission,
no one has stepped forward to ldentify any pervasive or systematic
‘problen asrociated with prosecution of actions under these
atatutes. .Indeed, the tantative staff recommandation which has
been submitted indicates that thece proposed xrevieions are intended
to address 'potential problems,” despite the fact that no realized
problems have arisen since the statute’s subgtantive amendments in
1677 -- in existence and utilized for 20 yeare -- or, for that
matter, sinee the predecessor starute, Civil Code Section 3369, was

adopted in 1949.!

! The only iasue which has been ldentified relates to the
interplay between class actions and private and public attorney
general actions, which thise proposal does not addreas because ot
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With respect to the proposed amendmente, I provide the
following observations. Due to the short time period which we have
had te respond to bthese propesed amendments, we will be submitting

A more detailed analysis. :
I. SEQTION 17302, CONFLICT OF INTEREST PROVISTION

Thig provision aglves few problems, for pelicy reasons, Thig

provigion only ensures that those with the lesgt interest -- i.e.,
those who have not been harmed -- will be the only persone who.

bring repregentative actions, while consumers wno have been injured
by a defendants’ wrongful practices will bring individual and/for
class actiona. More importantly, any perceived conflict of
interest by the plaintiff (1) will be addressed at the adeguacy
hearing (817303); (2) at the fairness hearing (§17306); (2) cr at
disrissal of a representative actlon (§17308).  Beécause the
potential abuse ldertified by staff are already addresced by the
above proposed amendments, it does nobt make good policy sense to
prohibit an aggrieved individual from bringing his or her
individval claima either in the same actlon or in a contemporanecus
ection. FPurthermore, such claime are regularly considered after
class claima, with no issue of contlict ever raised. Thua, §17302
ghould bea deleted in its entirety.

II. EECTION 1730%. EINDING EFFECT OF JUDGMENT AND REPRESENTATIVE
BOCTION

This provision provides defendants with a "set of£f' egual to
the pro rata share of any direct or indirect restitutionary relief
awarded &s a result of & previously determined representative
action. While providing for a set off for direct regtitutionary
relief may make sense, the Commission should revisit its thinking
wilh respect to providing = set off for indirecl restitutionary
rellef, Cy preg relief is premised on an inability to ldencify the
individuals who have been harmed. (y pres relief is a gecondary
form of restitution that is unged when the individualyg entitled to
direct regtituticn supposedly cannot be identified. If the
individuals harmed by a defendant’s practicaes can be identified,
but the defendant hac convinced the attorneys and/or the court
.involved in the earlier filed action that these individuals cannot
be located, the defendant should not be pearmitted to profit by
claiming credit via B set-off. Moreover, by allowing a aet-ott
credit only for diract restitution, defendants will have an
incentive to provide restitution to thosa whom thess statutes were

the sericue constitutional implications of such a proposal.
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intended to protect -- aggrieved consumsrs. Thus, that portion of
the praposed amandment providing for a aet off with reESpeCt to
indirect Testitutionary relief ghould be deleted,

III. SECTION 17310. PRIQRITY BETWEEN PROSECUTOR AND PRIVATE
PLAINTIFF

This proposed amendment is extremely troubling ae it shifts
the "delicate balance" between the partieg to such actions, and ig
actively opposed by most public intercst groupe. It calls for an
immediate stay of any represeatative action, except in certsim
unspecified situations wherain the court may congelidate a
representative actiorn with a progecutor’s enforcement action.
Since most enforcement actione ara "sue and eattle" cases, how thig
provision weuld work in practice is unclear and subject to abuae,
There is no nesad to include this smendment, as sxisting law
provides adaquate procedural protectlons whers duplicative actions
are pending. Moreover, neither public enforcement olficials nor
the plaintiffs’ bar percelves any pxoblem with the existing state

- of the law. Bven staff recognizes that this provision "i8 not
gasertial to_the drefc statute.” Memorandum 96-30, at 2.
Therefore, this provision should be deleted fror the preposed
amsndmentg. ‘

If any version of this proposed amendment 1= to be inoluded,
Protections must be built in for repregentative actions to protect
against concerne of the stalencss of evidence and the pokential for

. Qisappearing evidence, We would seuggest the careation of z
presumption that the complained of practices are unfalr, unlawful
and/or fraudulent in the event that a public enforeement action
gecures an injunccion or eivil penalties. At a minimum, 1f the
Commission still believes that this controversial provialon sheuld
ke included, defendants ehould be requirad to preserve all
documents, including any computer tapes or customer lists relevant
to the lssues that would identify aggrieved individuals, pending
regolution of the private plaintiffa- repreasentative actiocn,

IV, & 19, APPL ¢ ER_TO PENDING CASES

One of the mort contreversial provielons here is that this
proposed amendment makes any amendmente retroactive .. i.g., they
- 8pply te all pending actiens. Retroactive application of rheee
amendments i unworkable and unfaly rto litigants with pending
ackions. Firpt, rnotices of pending licigation will overwhelm the
Attorney General’s office who will likely be unable to review all
of the notices thus providing none of the perceived benefite of the
contemplated notice, Moreover, numerous $17200 actione have been

3
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litigaced for years: to apply a whole new s€t of rules =0 such

~ Cases would be ripe for abuma. Forcing litiganre with leg
claims to dicmios vast portiens of thety actions, potentiall

itimate
y after

thege actions have been pending for a period of Yeara, is extremely

inequitable. As these amendments are meant to addreass

unregljsesd problems, there {g no need for retroaetive
Thus, we urge che Commisglon to dalete §17319 in ite

Respectfully submitted,
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ALAN M. MANSFIELD
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tiaj,
applicatien.
antiraty.



