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Best Evidence Rule: Comments on Tentative Recommendation

This memorandum considers comments we have received on the tentative

recommendation relating to the Best Evidence Rule, which was circulated for

comment last November. The best evidence rule makes secondary evidence

generally inadmissible to prove the content of a writing (see Evid. Code § 1500 et

seq.). The tentative recommendation calls for repeal of the best evidence rule and

adoption of a new rule known as the secondary evidence rule. This new rule

would make secondary evidence (other than oral testimony) generally admissible

to prove the content of a writing, but would allow courts to exclude such

evidence if (1) a genuine dispute exists concerning material terms of the writing

and justice requires the exclusion, or (2) admission of the secondary evidence

would be unfair. (Another copy of the tentative recommendation is attached for

Commissioners.)

The tentative recommendation received mixed comments. Attached as an

Exhibit are the following responses:
Exhibit pp.

1. James R. Birnberg............................................ 1
2. Prof. George Fisher .......................................... 2
3. Jerome Fishkin .............................................. 3
4. Prof. Miguel Mendez ......................................... 4
5. Attorney General’s Office ..................................... 5
6. State Bar Committee on Administration of Justice .................. 9
7. State Bar Committee on Rules and Procedures of Court............. 12
8. State Bar Family Law Section Executive Committee (FLEXCOM) ..... 14
9. State Bar Litigation Section ................................... 16

Professor Mendez, Professor Fisher, FLEXCOM, Jerome Fishkin, and James

Birnberg generally support the tentative recommendation. The Attorney

General’s office and the three other State Bar groups oppose the proposed

approach. Comments from Professor Gerald Uelman of the University of Santa

Clara are forthcoming.
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SUPPORT

Professor Miguel Mendez of Stanford Law School, author of treatises on

evidence law, “concurs” in the recommendation to abolish the best evidence rule

and replace it with “a general rule favoring the admissibility of secondary as well

as original writings to prove the contents of the original writing.” (Exhibit p. 4.)

Professor Mendez offers suggestions on two specific aspects of the tentative

recommendation, which are discussed below.

Professor George Fisher, who also teaches evidence law at Stanford but

regards himself as “barely qualified” to comment, is likewise supportive of the

tentative recommendation (Exhibit p. 2):

The proposed new rule strikes me as a great improvement in
form and clarity. It is unclear to me that there will be a big practical
consequence, as the old rule (as your materials point out) had so
many and such broad exceptions. But as clarity is in itself a virtue,
the new rule seems preferable.

Professor Fisher urges the Commission to consider whether other states have

eliminated or greatly narrowed their best evidence rules, and, if so, what their

experience has been. (Exhibit p. 2.) As best the staff has been able to determine,

there has been no experimentation along these lines. In this evidentiary area, as

well as others, most states simply follow the federal approach. California’s

evidence rules tend to be more unique, perhaps because its Commission-drafted

Evidence Code predated and served as a basis for the Federal Rules of Evidence.

If California is first to reform its best evidence rule, it will be playing a familiar

role.

In addition to Professors Mendez and Fisher, the Executive Committee of the

Family Law Section of the State Bar supports the tentative recommendation. Its

vote was unanimous. (Exhibit pp. 14-15.)

Two other practicing attorneys also expressed support for the tentative

recommendation. James Birnberg “approve[s]” of the proposed approach. He

offers that view as an individual, not as a member of the Executive Committee of

the State Bar Estate Planning, Trust and Probate Law Section. (Exhibit p. 1.)

Jerome Fishkin “support[s] in principle the proposal to repeal the ‘best

evidence’ rule and replace it with a modern rule on secondary, non-testimonial

evidence.” In his opinion, “modern discovery and technology have eliminated

the utility of the best evidence rule, as we know it, for the most part.” Mr. Fishkin
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points out that his views are based on close to 25 years of litigation experience.

(Exhibit p. 3.)

SUGGESTIONS OFFERED BY SUPPORTERS

Criminal Cases

A critical premise of the tentative recommendation is that “litigants have

broad opportunities for pretrial inspection of original documents” (p. 8; see also

pp. 4-5). Professor Mendez asks whether the new criminal discovery rules

enacted by Proposition 115 are broad enough to support this premise in the

criminal context. Rather than venturing an opinion on this point, he suggests

contacting someone with greater expertise in the area, such as Professor Gerald

Uelman at the University of Santa Clara. (Exhibit p. 4.)

The staff followed up on this suggestion and solicited comments from

Professor Uelman, who is a former Commission consultant in the criminal law

area. He is interested in the tentative recommendation but has not submitted his

comments as yet. The staff will supplement this memorandum when they arrive.

Quality of Evidence

Proposed Section 1520(a) states:

(a) The content of a writing may be proved by an original of the
writing that is otherwise admissible or by secondary evidence of
the writing that is otherwise admissible. The quality of the evidence
offered to prove the content of a writing affects its weight, not its
admissibility.

Professor Mendez suggests that the term “quality” in the second sentence is

ambiguous and “may invite unnecessary litigation” over its meaning. (Exhibit p.

4.)

The staff does not view this with as much concern as Professor Mendez. But

the content of the second sentence is largely implicit in the first sentence.

Accordingly, the staff is not opposed to deleting the second sentence as Professor

Mendez recommends.

Alternate Versions of Proposed Section 1521

The tentative recommendation sets forth alternative versions of proposed

Section 1521, which would govern oral testimony of the content of a writing.

Both alternatives would, with exceptions, make oral testimony generally

inadmissible to prove the content of a writing.
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The short alternative is generally consistent with existing law, but in the

interest of simplicity it does not rigorously adhere to the details of the existing

statutes (Evidence Code Sections 1500, 1501-1509). The long alternative would

more strictly preserve existing law regarding the admissibility of oral testimony

to prove the content of a writing.

Professor Mendez favors the short alternative of Section 1521. (Exhibit p. 4.)

In the interest of clarity, Professor Fisher would also “vote for the shorter form of

§ 1521, which seems synonymous with the longer form.” (Exhibit p. 2.) Mr.

Birnberg suggests, however, that “the longer version of proposed Section 1521 is

preferable since it more accurately preserves the existing law on the admissibility

of oral testimony.” (Exhibit p. 1.)

The staff currently prefers the short alternative. As yet, there is no

demonstrated need for the greater complexity of the long alternative. If the

Commission goes forward with proposing the secondary evidence rule, and

specific problems with the short alternative are identified, then this point

warrants further study.

OPPOSITION

The Attorney General’s office views the tentative recommendation with

concern: “The present proposal, to discard [the best evidence rule] altogether,

should be approached with more than a little caution.” (Exhibit pp. 5-8.) The

State Bar Committee on Administration of Justice (CAJ) (Exhibit pp. 9-11), the

State Bar Committee on Rules and Procedures of Court (CRPC) (Exhibit pp. 12-

13), and the State Bar Litigation Section also oppose the proposed approach.

(Exhibit pp. 16-19).

A concern expressed by all of these groups is that the secondary evidence rule

may be less effective in preventing fraud than the best evidence rule. Other

issues are:

• Whether there are problems warranting reform
• Whether the secondary evidence rule would inappropriately shift

the burden of proof
• Whether the secondary evidence rule would unjustifiably change

the standard of review on appeal
• Whether the best evidence rule is justified because the trier of fact

should be able to examine the originals of documents
• Whether a definition of secondary evidence is necessary
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FRAUD PREVENTION

Because concern about fraud seems to be the major objection to the tentative

recommendation, it may be helpful to (1) review the arguments against the fraud

rationale for the best evidence rule, (2) discuss rebuttals to those arguments, and

(3) describe possible ways of strengthening the tentative recommendation with

regard to fraud control.

Critiques of the Fraud Rationale

As discussed at pages 3-4 of the tentative recommendation, fraud prevention

is not the leading modern rationale for the best evidence rule. See also Seiler v.

Lucasfilm, Ltd., 797 F.2d 1504 (9th Cir. 1986); Cleary & Strong, The Best Evidence

Rule: An Evaluation in Context, 51 Iowa L. Rev. 825, 826-28, 830, 846, 847 (1966); 4 J.

Wigmore, Evidence in Trials at Common Law 417-19 (J. Chadbourn ed. 1972);

Note, The Best Evidence Rule: A Critical Appraisal of the Law in California, 9 U.C.

Davis L. Rev. 257, 259 (1976). Instead, the Commission’s Official Comment to

Section 1500 states that the rule is “designed to minimize the possibilities of

misinterpretation of writings ….”

Professors Cleary and Strong explain that the best evidence rule is not a very

significant means of fraud control. Where “fraud is actually contemplated

through the use of fabricated or distorted secondary evidence,” it is unlikely

that any litigant not in control of the original of a document
would put himself in the position of introducing false or inaccurate
testimony as to the terms of a document, or a false or inaccurate
copy, only to be confounded by the adversary’s production of the
original. A litigant in possession of an original and totally bent on
fraud might of course avert the above risk by failing to disclose the
original on discovery and proceeding to introduce false or distorted
secondary evidence with relative impunity. It may be noted,
however, that the best evidence rule itself provides no absolute
protection against this species of attempted fraud. The litigant
determined to introduce fabricated secondary evidence can hardly
be expected to stick at manufacturing an excuse sufficient to
procure its admission under one of the numerous currently
recognized exceptions to the best evidence rule.

[Cleary & Strong, supra, 51 Iowa L. Rev. at 847.]

Wigmore offers a different explanation for de-emphasizing the fraud

rationale. He points out that the best evidence rule is not tailored to curtail fraud:

The fallacy about [the fraud rationale] is that, even if [fraud]
were shown not to exist, i.e., if the court were satisfied that the
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proponent of the document was acting in perfect good faith (as,
where he had no reason to believe that the original’s terms would
be needed or would be disputed), it would still be proper to require
the document ….

Moreover, that this is not the reason actually relied upon is seen
in certain details of the rule; for the possession of the document by
a disinterested third person would relieve the proponent from the
suspicion of fraudulent suppression, yet the rule applies equally to
that case; and the possession by the opponent himself with the right
not to produce it will also serve to dismiss the suspicion, yet the
rule applies equally to that case.

Finally, if the above reason were the correct one, the rule would
equally apply to objects other than writings; yet it is generally
conceded that it does not.…

This reason, then, while it undoubtedly adds force to the rule in
many instances, must be regarded as not forming the real and
working reason of the rule.

[Wigmore, supra, at 418-19.]

Rebuttals in Support of the Fraud Rationale

Although the best evidence rule is flawed as a means of preventing fraud, no

means of fraud control is perfect. The best evidence rule may be poorly tailored

and often ineffective as a fraud deterrent, but it may still help prevent fraud to

some extent. Those opposing the tentative recommendation view this, either by

itself or together with other concerns, as sufficiently significant to warrant

retention of the rule.

The Attorney General’s office explains: “The Best Evidence Rule is obviously

not a sole bulwark against fraudulent or otherwise questionable evidence.”

Rather, “[a]s a rule of evidence, it is a device that operates together with other

rules to the end of ensuring, to the greatest extent possible, that judicial decisions

will proceed from reliable evidence.” (Exhibit pp. 7-8.) The Attorney General

suggests that the Commission consider modifications to strengthen the best

evidence rule “as a tool for prevention of fraudulent and other unreliable

evidence in proving the contents of a writing.” Id.

Similarly, CRPC comments (Exhibit p. 12):

The suggested revision would eliminate the foundational
requirements for secondary evidence of a writing. Those
foundational requirements provide additional safeguards against
fraud and protect the integrity of the judicial system. The
safeguards in the proposed revision seemed to address fraud by
attorneys, but we considered the greater threat to be fraud by the
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client, which we did not feel was adequately addressed by the
proposal.

In asserting that the tentative recommendation “would eliminate the

foundational requirements for secondary evidence of a writing,” CRPC perhaps

did not realize that the proposed secondary evidence rule expressly preserves the

authentication requirement for secondary evidence. See Section 1520(d) &

Comment. By itself, however, preservation of the authentication requirement

may not suffice to alleviate CRPC’s concerns regarding fraud.

Like the Attorney General’s office and CRPC, the Litigation Section “still

believes that fraud deterrence is a viable purpose for the Best Evidence Rule.”

(Exhibit p. 19.) Pointing out that “ability to manufacture or alter documentation

is far more widespread than previously,” the Litigation Section asserts that the

best evidence rule addresses that situation better than the proposed secondary

evidence rule. (Id.)

Lastly, CAJ made similar reference to fraud, commenting that “advances in

technology have made it easier to forge documents and therefore the Best

Evidence Rule may be more necessary than ever before.” (Exhibit p. 11.)

Coupling this sentiment with the comments of the Attorney General, CRPC, and

the Litigation Section, it seems clear that the Commission should consider

revising the tentative recommendation to provide greater protection against

fraud, or else abandoning the tentative recommendation altogether.

Means of Bolstering the Tentative Recommendation with Respect to Fraud

Means of strengthening the tentative recommendation with regard to fraud

control might include the following:

(1) Making Section 1520(b) mandatory rather than permissive. The Attorney

General correctly observes that Section 1520(b) as currently drafted is permissive

rather than mandatory: “[T]he tentative recommendation, in the sole

circumstance in which the Best Evidence Rule would survive, proposes to make

its application merely permissive, notwithstanding existence of dispute and

potential unfairness.” (Exhibit p. 7, emphasis in original.) The staff sees no

problem with making Section 1520(b) mandatory:

(b) Notwithstanding subdivision (a), the court may shall
exclude some or all secondary evidence of the content of a writing
if the court finds either of the following:
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(1) A genuine dispute exists concerning material terms of the
writing and justice requires the exclusion.

(2) Admission of the secondary evidence would be unfair.

(2) Modifying the Comment to Section 1520. The Comment to Section 1520

currently states in part:

The court should invoke its discretion [to exclude secondary
evidence] under subdivision (b) sparingly. In a borderline case, the
court should admit the secondary evidence, and trust in the fact-
finder’s ability to weigh it intelligently. See generally Taylor, The
Case for Secondary Evidence, 81 Case & Comment 46, 48-49 (1976).

That language tends to undercut subdivision (b) as a means of excluding

secondary evidence. Deleting it may strengthen the court’s ability to exclude

such evidence and thereby control fraud in some instances.

Additionally, it may be helpful to give examples of situations in which

exclusion of secondary evidence would be appropriate. For instance, CAJ

comments that “it is the surprise document which first appears to be insignificant

but that might take a new twist at trial which would be the most likely subject of

an appropriate best evidence objection.” (Exhibit p. 10.) Perhaps the Comment to

Section 1520 should state that reasonably unanticipated use of a document is a

factor to consider in applying subdivision (b). The Comment could list other

pertinent factors as well. As a first cut, the staff suggests replacing the above-

quoted language with the following:

Courts may consider a broad range of factors in determining
whether admission of secondary evidence would be unfair or
contrary to the interest of justice. Among other considerations, the
following factors may be relevant: (1) whether the proponent
attempts to use the writing in a manner that could not reasonably
have been anticipated, (2) whether the original was suppressed in
discovery, (3) whether discovery was reasonably diligent (as
opposed to exhaustive) yet failed to result in production of the
original, (4) whether there are dramatic differences between the
original and the secondary evidence (e.g., the original but not the
secondary evidence is in color and the colors provide significant
clues to interpretation), (5) whether the original is unavailable and,
if so, why, (6) whether the writing is central to the case or collateral.

(3) Sanctions for willfully misleading use of secondary evidence. The best

evidence rule is a crude tool for controlling fraudulent use of secondary

evidence. It applies even where honesty of the proponent of secondary evidence
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is beyond dispute; it traps only perpetrators who do not manufacture an excuse

satisfying one of the rule’s many exceptions. Perhaps this variety of fraud could

be attacked more directly. For instance, the secondary evidence rule could be

coupled with a statute explicitly authorizing or even mandating sanctions for

deliberately or recklessly misleading, or attempting to mislead, the trier of fact by

using secondary evidence in place of an original writing.

The staff suggests something like the following:

§ 1523. Sanctions
1523. (a) If a person deliberately or recklessly misleads, or

attempts to mislead, the trier of fact by introducing secondary
evidence of a writing instead of the original, the court shall impose
sanctions as justice requires.

(b) Before the court may impose sanctions on a person pursuant
to this section, the person must receive notice and an opportunity
to be heard. A request for a sanction shall, in the notice of motion,
identify every person, party, and attorney against whom the
sanction is sought, and specify the type of sanction sought. The
notice of motion shall be supported by a memorandum of points
and authorities, and accompanied by a declaration setting forth
facts supporting the amount of any monetary sanction sought.

(c) Sanctions pursuant to subdivision (a) may include one or
more of the following:

(1) A monetary sanction equivalent to all or part of the
reasonable expenses, including attorneys’ fees, incurred by anyone
as a result of the sanctionable conduct.

(2) An issue sanction ordering that designated facts be taken as
established in the action.

(3) An issue sanction prohibiting the sanctioned person from
supporting or opposing designated claims or defenses.

(4) An evidence sanction prohibiting the sanctioned person from
introducing designated matters into evidence.

(5) An order striking out the pleadings or parts of the pleadings.
(6) An order staying the action until the sanctioned persons

produces the original writing.
(7) An order dismissing the action or part of the action.
(8) An order rendering a judgment by default against the

sanctioned person.
(9) A contempt sanction.
(10) An order vacating or modifying a judgment.

Comment. Section 1523 directs the court to impose just
sanctions upon finding that a person deliberately or recklessly
misused or attempted to misuse Section 1520 (secondary evidence
rule).
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Subdivision (a) is modeled on Code of Civil Procedure Section
2023(b)(1).

Subdivision (b) is modeled on Code of Civil Procedure Section
2023(b) and (c).

Paragraphs (c)(1)-(c)(9) are modeled on Code of Civil Procedure
Section 2023(b)(1)-(b)(5). Paragraph (c)(10) provides for relief from
a judgment where the abusive use of secondary evidence is not
discovered until after entry of the judgment.

(4) More explicit authority to subpoena and discover originals. The tentative

recommendation is premised on existence of broad opportunities for pretrial

inspection of original writings. (tentative recommendation, pp. 4-6, 8.) The

principle that document discovery entails a right to inspect original writings, not

just copies or other secondary evidence, seems to be so universally accepted and

taken for granted that it is not explicitly stated in the discovery statutes or case

law. Likewise, it is well-understood but not expressly stated that the power to

subpoena a document is power to subpoena the original. Explicitly codifying

these principles might help a little to alleviate concern that the secondary

evidence rule would provide insufficient protection against fraud. Due to the

apparent unquestioned acceptance of the concepts, however, the staff is inclined

against tampering with the existing discovery statutes in this regard, unless there

is strong support for such an approach.

Nevertheless, it may be helpful to state in Section 1520 that it does not

preclude discovery of originals:

§ 1520. Proof of the content of a writing
1520. (a) The content of a writing may be proved by an original

of the writing that is otherwise admissible or by secondary
evidence of the writing that is otherwise admissible. The quality of
the evidence offered to prove the content of a writing affects its
weight, not its admissibility.

(b) Notwithstanding subdivision (a), the court may exclude
some or all secondary evidence of the content of a writing if the
court finds either of the following:

(1) A genuine dispute exists concerning material terms of the
writing and justice requires the exclusion.

(2) Admission of the secondary evidence would be unfair.
(c) Nothing in this section makes admissible oral testimony to

prove the content of a writing if the testimony is inadmissible
under Section 1521.

(d) Nothing in this section excuses compliance with Section 1401
(authentication).
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(e) Nothing in this section precludes discovery of originals
pursuant to general discovery principles.

(f) This section shall be known as the secondary evidence rule.

(5) Replacing the secondary evidence rule with a more stringent rule.

Another alternative would be to replace the secondary evidence rule with a rule

more strict in requiring use of original writings. For example, Section 1520 could

be revised to essentially state the best evidence rule and make the secondary

evidence rule an exception:

1520. (a) The original of a writing is required to prove its
content, unless it is unavailable or there is no genuine dispute
concerning material terms of the writing.

(b) If a writing is unavailable or there is no genuine dispute
concerning material terms of the writing, the content of the writing
may be proved by reliable, otherwise admissible secondary
evidence.

(c) Nothing in this section makes admissible oral testimony to
prove the content of a writing if the testimony is inadmissible
under Section 1521.

(d) Nothing in this section excuses compliance with Section 1401
(authentication).

The staff wonders, however, whether a change like this would be a significant

improvement over the best evidence rule. There would be fewer exceptions to

track through, but perhaps greater ambiguity instead.

OTHER CONCERNS

The Attorney General’s objections to the tentative recommendation focus on

fraud prevention, but the State Bar groups opposing the tentative

recommendation raised various other concerns in addition to fraud deterrence.

Lack of Problems Warranting Reform

CAJ raises the familiar “ain’t broke” refrain, stating: “[O]ur Committee is

unaware of any groundswell of complaints about the Best Evidence Rule;

perhaps it is unbroken and not in need of fixing.” (Exhibit p. 10.) CAJ also

observes that “to the extent the Law Revision Commission’s recommendation is

prompted by changes in technology, Evidence Code Section 1500.5 addresses

that issue.” Id. at 9-10. Similarly, the members of CRPC “felt that the fundamental

precept of the Best Evidence Rule was sound and … could not identify any

conceptual problems that required alteration of the rule.” (Exhibit p. 12.)
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In asserting that there is no “groundswell of complaints” about the best

evidence rule, CAJ is surely correct. As discussed at pages 6-8 of the tentative

recommendation, however, the best evidence rule may at times engender

needless inconvenience, expense, and even occasional injustice. Parties

experiencing those problems simply might not find it worth their while to speak

up about them.

With regard to technical advances, at least one person has been sufficiently

troubled by ambiguity in the best evidence statutes to write the Commission. In

May 1994, Gerald Genard voiced concerns about digital signatures, and it was

this concern that suggested to the Commission that the best evidence rule

requires review (Exhibit pp. 20-21):

The current attempts to deal with admissibility of photographic
and computer-generated copies of documents in the Evidence Code
(see Sections 1500.5 and 1550) do not address the question of
whether electronically recorded signatures (e.g., signatures directly
on a remote computer screen or on a document transmitted via a
facsimile (fax) machine) are “originals.” Indeed the language of the
current Evidence Code sections is so specific in categorizing
methods of creating electronic copies that its failure to specifically
include the two examples just mentioned leaves doubt as to
whether those sections permit such electronic signatures to be
admitted into evidence.

In opposing the tentative recommendation, the Litigation Section describes other

new technologies, cautioning that they may pose complications in applying the

secondary evidence rule. (Exhibit pp. 18, 19.) While that may prove true, such

technologies also present problems in applying the best evidence rule, which

places emphasis on determining what constitutes the original of a document.

These problems are only beginning to surface because the technologies are so

new. Even if the Commission decides to drop the proposed secondary evidence

rule, it may be worthwhile to reform the best evidence rule to accommodate new

technology.

In short, the “ain’t broke” argument standing alone strikes the staff as

insufficient reason for curtailing the Commission’s study of the best evidence

rule. Lack of complaints about the status quo is not necessarily a reason to refrain

from attempting improvement. Coupled with other considerations, however, it

may be grounds for retaining the best evidence rule, modified to adapt it to

modern technology, rather than adopting the secondary evidence rule.
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Shifting the Burden

CRPC (Exhibit p. 12) and the Litigation Section (Exhibit pp. 16, 17-18) both

point out that the tentative recommendation would shift the burden regarding

introduction of secondary evidence of a writing. Instead of requiring the

proponent of secondary evidence to prove that the evidence satisfies an

exception to the best evidence rule, the tentative recommendation would require

the person opposing introduction of the evidence to show that the evidence

should be excluded.

CRPC opposes that change but does not say why. The Litigation Section takes

the same stance, but explains that “[s]hifting the burden of proof for the

admissibility of a ‘secondary’ document merely because it is easier or more

convenient in many cases is inadequate reason to change long-established rules

proven to be reasonably effective.” (Exhibit p. 17.) The Litigation Section

questions a premise underlying the proposed burden shift: the tentative

recommendation’s assertion (at p. 5) that there is “relatively little likelihood that

a diligent civil litigant will be confronted a significant unanticipated document at

trial.” According to the Litigation Section, civil litigation today “is not what it

was even only five years ago.” (Exhibit p. 17.) “Increased costs of litigation,

budget constraints of clients and lawyers alike, and the pressure of ‘Fast Track”

limitations” may mean that reasonable discovery is less than exhaustive. Id. By

insisting on use of original writings, the best evidence rule may protect against

misinterpretation of writings that slip through the cracks in discovery.

As the tentative recommendation points out, however, if a critical document

surfaces for the first time at trial, it generally will not matter whether the

proponent introduces the original writing as opposed to secondary evidence. (p.

5.) The best evidence rule would make a difference with regard to unanticipated

documents only where (1) it would require use of the original but the secondary

evidence rule would not, and (2) misinterpretation would flow from use of

secondary evidence in place of the original.

The number of instances in which these conditions are satisfied could be

reduced by modifying the secondary evidence rule to make it easier to exclude

secondary evidence. In particular, concerns about burden shifting may be

alleviated to some extent if the Commission makes some of the revisions

suggested in connection with fraud deterrence:

• Making Section 1520(b) mandatory rather than permissive
• Modifying the Comment to Section 1520
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Still, such revisions may be insufficient to fully resolve the concerns voiced. The

only solution satisfying those opposed to the tentative recommendation may be

to retain the best evidence rule, or at least replace the secondary evidence rule

with a rule more like the best evidence rule.

Standard of Review on Appeal

Another point the Litigation Section makes pertains to the standard of review

on appeal (Exhibit pp. 18-19):

It appears that the admissibility of secondary evidence under
the proposed new rule would be subject to a substantial evidence
test if challenged on appeal. That is, was there substantial evidence
to support the secondary evidence as an accurate reproduction of
the contents of the original writing. This would be a change from
the current status where secondary evidence admitted at trial under
an exception to the Best Evidence Rule would be tested against the
preponderance-of-evidence test, a higher standard.

The staff agrees that rulings under the secondary evidence rule as currently

phrased would be subject to a less stringent standard of appellate review than

applications of the best evidence rule. Contrary to what the Litigation Section

says, however, rulings pursuant to the secondary evidence rule would seem to be

subject to the abuse of discretion test, not the substantial evidence test. See

proposed Section 1520(b); B. Witkin, California Procedure, Appeal, §§ 275-276 (3d

ed. 1985).

The standard of review could be stiffened by making Section 1520(b)

mandatory rather than permissive. The staff believes that rulings pursuant to the

secondary evidence rule would then be subject to the same standard of review as

determinations under the best evidence rule. That should suffice to address the

Litigation Section’s concern regarding the appellate standard. Alternatively, the

concern could be resolved by expressly stating the applicable standard of review

in Section 1520 or another provision.

Affording the Trier of Fact an Opportunity To See the Original Writing

CRPC “felt strongly that the trier of fact is entitled to have the originals of

documents whenever possible.” (Exhibit p. 13.) “Marginalia, corrections, and

even the color of the ink can often make a difference in close cases.” Id.; see also

Exhibit p. 18 (Litigation Section).

Those are legitimate points, but the best evidence rule has so many and such

broad exceptions that switching to the secondary evidence rule may not have
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much of an impact in this area. Moreover, the secondary evidence rule would not

preclude use of original writings. It would simply authorize use of secondary

evidence. When one party introduces secondary evidence, the other side could

still introduce the original.

Nonetheless, in some instances the best evidence rule might result in use of

an original that would not be introduced if the secondary evidence rule were in

effect. Making the secondary evidence rule mandatory and modifying the

Comment to Section 1520 might help reduce the likelihood of such instances.

Again, however, such revisions may not entirely resolve the concern expressed.

Definition of Secondary Evidence

Lastly, the Litigation Section criticizes the tentative recommendation for

failing to define secondary evidence (Exhibit p. 18):

Secondary evidence apparently means any evidence other than
the original document, including oral. In the past, secondary
evidence has generally referred to secondary physical evidence. No
longer. The advances in technology, for instance, about which
comment is made in the Tentative Recommendation, contemplates
some of the new computer-, Internet-oriented telephone and other
rapidly advancing areas of technology. How broad will ‘secondary
evidence’ be defined to permit reproduction of contents of [a]
document?

The Litigation Section then poses hypotheticals regarding various new

technologies. Id. It concludes that the tentative recommendation’s failure to

define secondary evidence “widens the type of evidence that may be introduced

without sufficient experience or study to determine its reliability.” Id. at 16.

The staff does not view this as an insurmountable hurdle to adoption of the

secondary evidence rule. Already, a wide range of secondary evidence is

admissible pursuant to exceptions to the best evidence rule. If specific types of

secondary evidence are shown to be sufficiently unreliable to warrant blanket

exclusion, through a statutory definition or otherwise, that could be achieved.

The more significant concern is the opposite — determining what is an original.

That probably presents greater challenges to application of the best evidence rule

than the task of determining what types of secondary evidence should be

admissible under the secondary evidence rule.
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At this point, however, the Commission needs to resolve a more fundamental

issue: Whether, in light of the various concerns raised about the secondary

evidence rule, it makes sense to pursue that approach at all.

STAFF RECOMMENDATION

There is support for the tentative recommendation but also considerable

opposition. The chief concern is that the proposed secondary evidence rule may

be less effective in deterring fraud than the existing best evidence rule. In light of

that concern, as well as some of the other concerns raised, it may ultimately

prove inadvisable to proceed with the proposed secondary evidence rule.

At this point, however, the staff thinks it is still worth exploring the prospect

of revising the tentative recommendation to:

(1) Incorporate the suggestions of supporters.
(2) Make Section 1520(b) mandatory rather than permissive.
(3) Modify the Comment to Section 1520 so as to strengthen the

court’s ability to exclude secondary evidence.
(4) Add a provision directing courts to impose just sanctions for

willfully misleading use of secondary evidence in place of an
original.

(5) Expressly state in Section 1520 that it does not preclude discovery
of originals.

(6) Possibly add a definition of secondary evidence or preclude use of
problematic categories of secondary evidence.

Whether such revisions will suffice to meet the concerns raised may become clear

at the meeting to consider this memorandum. If not, the Commission may wish

to circulate a revised tentative recommendation.

Even if the Commission abandons the proposed secondary evidence rule, it

may be appropriate to proceed with best evidence reform. Instead of repealing

the best evidence rule, modifications to account for technological advances may

be in order.

Alternatively, the Commission could attempt to fashion a test that is strict in

requiring use of originals yet still has advantages over the convoluted best

evidence rule.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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