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Study N-200 April 11, 1996

Third Supplement to Memorandum 96-26

Judicial Review of Agency Action: Revised Tentative Recommendation

Attached are the following letters on the Revised Tentative Recommendation:

Richard Rothschild, West’n Ctr. on Law & Poverty Exhibit pp. 1-2
Lucy Quacinella, West’n Ctr. on Law & Poverty Exhibit pp. 3-8
Sue Ochs Exhibit pp. 9-12
Steven Pingle, Consumer Att’ys of Calif. etc. Exhibit pp. 13-18
Richard Shinee, Ass’n LA County Deputy Sheriffs Exhibit p. 19

The staff will raise for discussion at the meeting only items below preceded

by a bullet [•].

General Comment

Mr. Pingle strongly urges the Commission not to replace administrative

mandamus.  He says the system is not broken and does not need fixing.

§ 1120. Application of title

• Legislation in 1995 added language to Code of Civil Procedure Section

1094.5 saying the court shall not review disciplinary action against a member of

the California Highway Patrol under Government Code Section 19576.1.

Government Code Section 19576.1 provides for review by the Department of

Personnel Administration of minor disciplinary action against a member of the

CHP.  This legislation ratified a Memorandum of Understanding between the

CHP and the State Department of Personnel Administration reached in collective

bargaining.  The staff recommends continuing this provision as subdivision (i)

of Section 1120:

(i) This title does not govern or apply to a disciplinary decision
under Section 19576.1 of the Government Code.

By a conforming revision, the staff would add to Section 19576.1 the language

saying “the court shall not review” a disciplinary decision under that section.
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§ 1123.140. Exceptions to finality and ripeness requirements

• Section 1123.140(b) says nothing in the section “authorizes a court to enjoin

or otherwise prohibit an agency from adopting a rule.”  Herb Bolz of the Office of

Administrative Law thinks this should go further and say the rule applies

“notwithstanding any other provision of law.”  This broader language is

consistent with the case cited in the Comment, State Water Resources Control Bd.

v. Office of Admin. Law.  The staff recommends doing as Mr. Bolz suggests by

deleting subdivision (b) from Section 1123.140 and recodifying it as a separate

section:

1123.145. Notwithstanding any other provision of law, a court
may not enjoin or otherwise prohibit an agency from adopting a
rule.

Comment. Section 1123.145 continues State Water Resources Control Bd. v.
Office of Admin. Law, 12 Cal. App. 4th 697, 707-708, 16 Cal. Rptr. 2d 25, 31-32
(1993). The section prohibits, for example, a court from enjoining a state agency
from holding a public hearing or otherwise proceeding to adopt a proposed rule
on the ground that the notice was legally defective. Similarly, the section
prohibits a court from enjoining the Office of Administrative Law from
reviewing or approving a proposed rule that has been submitted by a regulatory
agency pursuant to Government Code Section 11343(a). See also Gov’t Code §
11346.9(a)(3) (agency summary of objections to rulemaking).

§ 1123.230. Public interest standing

• For public interest standing, Section 1123.230 requires that the petitioner (1)

be “a proper representative of the public” and (2) “will adequately protect the

public interest.”  Mr. Rothschild says this “could lead to broad and intrusive

discovery by governmental defendants.”  He would delete the requirement that

petitioner be “a proper representative of the public.”

• This language comes from the Federal Rules of Civil Procedure on class

actions, which require the representative party to “fairly and adequately protect

the interests of the class.”  Fed. R. Civ. P. 23(a).  As Mr. Rothschild notes, the

federal rules do not require the representative party to be “a proper

representative of the public.”  Moreover, these qualifications are not found in the

case law cited in the Comment to Section 1123.230, and so appear to be a

limitation on existing law.  Nor are they in the Model State Administrative

Procedure Act, which  has no provision for public interest standing.

• The staff thinks the two requirements — proper representative of the public

and adequate protection of the public interest — amount to the same thing.  Thus
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the “proper representative” language appears superfluous and may be deleted

from subdivision (b) without significantly changing the meaning of the section.

• The revision to subdivision (c) below was recommended by staff in the

basic memorandum to effectuate a suggestion of the Department of Industrial

Relations.  The draft below of Section 1123.230 replaces the draft on page 6 of the

basic memorandum:

1123.230. A person has standing to obtain judicial review of
agency action that concerns an important right affecting the public
interest if all of the following conditions are satisfied:

(a) The person resides or conducts business in the jurisdiction of
the agency or is an organization that has a member that resides or
conducts business in the jurisdiction of the agency, if the agency
action is germane to the purposes of the organization.

(b) The person is a proper representative of the public and will
adequately protect the public interest.

(c) The person has previously requested the agency to correct
the agency action and the agency has not, within a reasonable time,
done so. The request shall be in writing unless made orally on the
record in the agency proceeding. The agency may by rule require
the request to be directed to the proper agency official. As used in
this subdivision, a reasonable time shall not be less than 30 days
unless the request shows that a shorter period is required to avoid
irreparable harm. This subdivision does not apply to judicial
review of an agency rule.

§ 1123.440. Review of fact-finding in local agency adjudication

Mr. Shinee objects to replacing independent judgment review with the

substantial evidence test, saying it would defeat meaningful review.

• Mr. Pingle says the present unfairness in local agency proceedings might be

ameliorated somewhat by a procedural bill of rights, but not at the expense of

giving up independent judgment review of fact-finding.

• Although Mr. Pingle opposes substantial evidence review, he would at least

strengthen the procedural protections necessary for substantial evidence review:

• He would require decisionmakers to place their deliberations on the record.

• He would not limit hearsay evidence.  Section 1123.440 applies the

“residuum rule” under which hearsay may be used to explain or supplement

other evidence, but is not sufficient in itself to support a finding.  The residuum

rule has been thought to be a protection for the individual against the

government, because it forces use of reliable evidence.  The staff is not sure
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whether the residuum rule affords more protection for agencies or for

individual parties, and solicits comment on this question.

§ 1123.450. Review of agency exercise of discretion

The Department of Industrial Relations asks that, in the Comment to Section

1123.450, we refer to cases cited on page 9 of the basic memorandum.  The staff

agrees, and would add the following to the second paragraph of the Comment to

refer to the three published decisions (International Brotherhood of Electrical

Workers, Local 889 v. Department of Industrial Relations will not be published):

Section 1123.450 also applies to a decision to rescind a prevailing
wage determination for a particular job classification, Independent
Roofing Contractors v. Department of Industrial Relations, 23 Cal.
App. 4th 345, 28 Cal. Rptr. 2d 550 (1994), to refuse to publish a
jurisdictional agreement between unions as part of a prevailing
wage determination, Pipe Trades Dist. Council No. 51 v. Aubry, 41
Cal. App. 4th 1457, 49 Cal. Rptr. 2d 208 (1996), to reduce the
prevailing wage for construction electricians in certain areas,
International Brotherhood of Electrical Workers, Local 11 v. Aubry,
41 Cal. App. 4th 1632, 49 Cal. Rptr. 2d 759 (1996).

§ 1123.680. Type of relief

• Section 1123.680(a) gives courts broad authority to grant any appropriate

relief.  At the request of the Attorney General, we added subdivision (c) to

provide a narrower scope of relief for review of formal adjudicative proceedings

under the Administrative Procedure Act, drawn from existing law.  See Code

Civ. Proc. § 1094.5(f) (court may enter judgment either commanding the agency

to set aside the decision or denying relief).  Dan Siegel of the AG’s Office

correctly points out that, to continue existing law, this provision should apply to

all state agency adjudication.  The staff agrees, and recommends revising

subdivision (c) as follows:

(c) In reviewing a decision in a proceeding under Chapter 5
(commencing with Section 11500) state agency adjudication subject
to Chapter 4.5 (commencing with Section 11400) of Part 1 of
Division 3 of Title 2 of the Government Code, the court shall enter
judgment either commanding the agency to set aside the decision
or denying relief. If the judgment commands that the decision be
set aside, the court may order reconsideration of the case in light of
the court’s opinion and judgment and may order the agency to take
further action that is specially enjoined upon it by law.
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The Comments to Sections 1123.680(c) and 1094.5(f) should be augmented to

show the disposition of this language.

§ 1123.760. New evidence on judicial review

• In the First Supplement, the staff suggested a new subdivision (e) be added

to Section 1123.760 in response to a concern of the Department of Industrial

Relations that the closed record requirement might preclude judicial notice of

agency decisions in prior cases if not referenced in the record.  That suggestion is

reproduced here for convenience to make it unnecessary to refer to the First

Supplement at the meeting:

(e) Nothing in this section precludes the court from taking
judicial notice of a prior decision of the agency as authorized by the
Evidence Code.

The Comment should refer to Evidence Code Section 452(c) (judicial notice of

official acts of executive department).

Welf. & Inst. Code § 10962 (amended). Judicial review

• Section 10962 provides a one-year statute of limitations for judicial review

of welfare decisions.  The draft statute would shorten this to 30 days from the

effective date of the decision.  A staff note under Section 10962 asks for comment

on whether the one-year statute of limitations should be preserved.  Lucy

Quacinella and Sue Ochs oppose shortening the one-year limitations period

because they believe it will effectively deny judicial review to many applicants

for aid.  Ms. Ochs says this will have a “devastating effect on poor people,”

especially in view of the funding cuts for legal services programs in California.

She says it is “absolutely crucial” that the one-year limitations period be

preserved.  Ms. Quacinella’s letter provides supporting statistical information,

and examples of real cases where a short limitations period would have denied

judicial review.

Ms. Ochs also argues for independent judgment review of fact-finding in

these proceedings on the ground that they are politicized and the hearing officers

are employees of the department and thus are not impartial.  One of her

examples involved the question of whether the aid recipient would suffer

“hardship” for the purpose of invoking the estoppel doctrine.  But “hardship”

appears to be a question of application of law to fact, and would therefore be
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subject to independent judgment review under the draft statute.  See Section

1123.420.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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