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Second Supplement to Memorandum 96-26

Judicial Review of Agency Action: Revised Tentative Recommendation

Attached is a letter from Bill Heath of the California School Employees

Association suggesting improvements in Sections 1123.430 and 1123.440.  The

staff agrees with these suggestions, and would further revise these two sections

as set out below (double underscore shows Mr. Heath’s suggested additions):

§ 1123.430. Review of agency fact finding generally

The following replaces the statutory material in the First Supplement, page 1:

1123.430. (a) The standard for judicial review of whether agency
action, other than a decision of a local agency in an adjudicative
proceeding affecting a fundamental, vested right, is based on an
erroneous determination of fact made or implied by the agency is
whether the agency’s determination is supported by substantial
evidence in the light of the whole record.

(b) . . . .

(The standard of review of fact-finding of a local agency in an adjudicative

proceeding affecting a fundamental, vested right is governed by the next section

— Section 1123.440.)

§ 1123.440. Review of fact finding in local agency adjudication

The following replaces the statutory material in the basic memo, pp. 11-12:

1123.440. (a) The standard for judicial review of whether a
decision of a local agency in an adjudicative proceeding affecting a
fundamental, vested right arising out of employment is based on an
erroneous determination of fact made or implied by the agency is
the independent judgment of the court whether the decision is
supported by the weight of the evidence.

(b) Notwithstanding subdivision (a), the standard for judicial
review is whether the decision is supported by substantial evidence
in the light of the whole record if the procedure adopted by the
agency for the formulation and issuance of the decision satisfies all
of the following requirements:

(1) The procedure provides parties with notice of the proceeding
at least 10 days before the proceeding.
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(2) The procedure complies with Article 6 (commencing with
Section 11425.10) of Chapter 4.5 of Part 1 of Division 3 of Title 2 of
the Government Code, relating to the administrative adjudication
bill of rights.

(3) The procedure complies with Article 11 (commencing with
Section 11450.10) of Chapter 4.5 of Part 1 of Division 3 of Title 2 of
the Government Code, relating to subpoenas.

(4) The procedure provides parties the right to discovery to the
extent provided in Section 11507.6 of the Government Code.

(5) The procedure provides parties with the rights provided in
Section 11513 of the Government Code, relating to evidence.

(6) (5) The procedure provides for written notice to the parties of
the decision. that, if a contested case is heard before the agency
itself, no member of the agency who did not hear all the evidence
shall vote on the decision or be present during consideration of the
case.

(6) The procedure provides that if a contested case is heard by a
hearing officer alone, the hearing officer shall be present during
consideration of the case by the agency and, if requested, shall
assist and advise the agency.

(7) The procedure provides that the agency itself may adopt the
hearing officer’s proposed decision, reduce or otherwise mitigate
the proposed penalty, and make technical or other minor changes
in the proposed decision and adopt it as the decision, but  may not
increase the proposed penalty or change the factual or legal basis of
the proposed decision unless a copy of the proposed decision  is
furnished to each party and his or her representative, the parties
have an opportunity to present oral or written argument before the
agency itself, and every member who participates in consideration
of the case or votes on the decision has read the entire record,
including the transcript or an agreed statement of the parties, with
or without taking additional evidence.

(7) (8) The procedure permits parties to apply for
reconsideration of the decision, which may be granted or denied in
the discretion of the agency.

(c) Subdivision (b) does not apply to a determination of fact
made by the presiding officer in the hearing that is changed by the
agency.

Gov’t Code § 11350 (amended). Judicial declaration on validity of regulation

The reference to an “interested” person having standing to seek judicial

review of a regulation should be deleted from Government Code Section 11350.
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The Comment would note that standing is determined under the draft statute,

which generally codifies existing law.

11350. (a) Any interested A person may obtain a judicial
declaration as to the validity of any regulation by bringing an
action for declaratory relief in the superior court in accordance with
under Title 2 (commencing with Section 1120) of Part 3 of the Code
of Civil Procedure. The right to a judicial determination shall not be
affected either by the failure to petition or to seek reconsideration of
a petition filed pursuant to Section 11347.1 before the agency
promulgating the regulations. The regulation may be declared to be
invalid for a substantial failure to comply with this chapter, or, in
the case of an emergency regulation or order to repeal, upon the
ground that the facts recited in the statement do not constitute an
emergency within the provisions of Section 11346.1.

(b) In addition to any other ground that may exist, a regulation
may be declared invalid if either of the following exists:

(1) The agency’s determination that the regulation is reasonably
necessary to effectuate the purpose of the statute, court decision, or
other provision of law that is being implemented, interpreted, or
made specific by the regulation is not supported by substantial
evidence.

(2) The agency declaration pursuant to paragraph (8) of
subdivision (a) of Section 11346.5 is in conflict with substantial
evidence in the record.

For purposes of this section, the record shall be deemed to
consist of all material maintained in the file of the rulemaking
proceeding as defined in Section 11347.3.

(c) The approval of a regulation by the office or the Governor’s
overruling of a decision of the office disapproving a regulation
shall not be considered by a court in any action for declaratory
relief brought with respect to a proceeding for judicial review of a
regulation.

Comments and Narrative Portion of Tentative Recommendation

Mr. Heath suggests improvements in the comments and the narrative portion.

The staff will incorporate these in the draft after the meeting.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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