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First Supplement to Memorandum 96-24

Business Judgment Rule: Comments of State Bar Committees

Attached to this memorandum are comments on the draft codification of the

business judgment rule from R. Bradbury Clark on half of the State Bar Nonprofit

Organizations Committee (Exhibit pp. 1-18) and Diane Holt Frankle on behalf of

the State Bar Corporations Committee (Exhibit pp. 19-31). Their letters include

comments addressed both to the concept of codification of the business judgment

rule and to details of the draft codification.

In the interest of getting their letters out sufficiently in advance of the meeting

that Commissioners and other interested persons will have an opportunity to

read them, we will not here analyze their comments addressed to the details of

the draft codification. This we will do at the meeting.

Of greater importance is that both letters express serious concern about or

opposition to the concept of codification of the business judgment rule. They

believe that the existing California case law establishing the business judgment

rule is not causing problems in practice, and that any effort to codify the law will

cause greater problems by limiting judicial flexibility in an area where flexibility

is necessary and by creating new ambiguities and uncertainties where none exist

now. They believe the issues are too complex to lend themselves to ready

codification, and that if the Commission is intent on proceeding, it should do so

only after far more extensive consultation and input from affected persons than it

has so far received.

The perspective of these experts that the existing case law on the business

judgment rule is not causing problems in practice in California is significant,

since the premise of this project to codify the business judgment rule is that

existing law is confused, resulting in a California legal environment that is hostile

to business. Their perception that any confusion in the law is not serious, and

that legislative intervention is likely to generate problems, questions the premise

of the study.

We do not know the composition of these State Bar committees, and whether

the committee members represent a broad or narrow spectrum of clients. We do
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know that it is not just the corporate bar that is apprehensive about this study.

The plaintiffs’ bar has not been overly enthusiastic about it, and the Attorney

General’s office has expressed concern about the potential indirect impact of the

project on charitable corporations (this is also the perspective from which Mr.

Clark writes).

Of course, the Commission usually tries to get the necessary broad input by

circulating and publicizing a tentative recommendation on the subject.

Realistically, however, the input received by the Commission in response to a

tentative recommendation is usually fairly limited. We probably have many of

the most interested parties already before us.

The staff believes we must weigh seriously the advice of these committees

that, whatever modest problems may be found in existing law, correcting them

does not warrant the disruption that the correction would cause. While broader

input on this issue would be nice, the  question is whether realistically we will

get broader input and whether the expenditure of resources (both the

Commission’s and those of persons following this project) is worth it. In this

connection, both committees feel that if the Commission proceeds, far more work

needs to be done, and many more persons consulted, before we will be in a

position to issue a reasonable tentative recommendation.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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