CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study B-700 April 10, 1996

First Supplement to Memorandum 96-23

Unfair Competition (Mansfield comments)

Attached to this supplement is a letter from Alan M. Mansfield concerning
unfair competition. Mr. Mansfield forwards an article from Spray Technology &
Marketing that he contends provides information relevant to the Commission’s
study.

The staff has a few comments on statements made in the letter that do not
accurately characterize the course of the unfair competition litigation study:

1. Mr. Mansfield states that the Commission decided to go forward with the
study “based on” the submission by the Coalition of Manufacturers for the
Responsible Administration of Proposition 65. The staff does not know what
each Commissioner bases his or her vote upon, and we would hesitate to guess.
But it is inaccurate to suggest that the Coalition letter is the basis — in fact, it may
have played no role at all, since as Mr. Mansfield points out it was received only
two days before the January meeting. (The staff cannot resist the temptation to
note that the attached letter suffers from the same defect.)

2. Mr. Mansfield states that “over 15 letters were submitted ... explaining that
there was no problem.” This overstates the case. While we have not gone back
and reread all the letters received in the course of this study, in general the letters
have been from environmental or consumer groups who understandably do not
want to see any change that might impose any burden or limitation on the open-
ended rules currently in place. These letters do not “explain” that there is no
problem. They argue and assert that there is no problem. The defense bar has not
written to explain that there is no problem.

3. Mr. Mansfield’s attempts to hinge the Commission’s continued study of
unfair competition litigation on the Coalition’s submissions and his evaluation of
whether there is some special quality to the disputes between the Coalition and
As You Sow in the Proposition 65 arena. This does not accurately characterize the
history or focus of this study.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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April 10, 1996
VIa FACSIMILE
Stan Ulrich .Law Revision Commission
CALIFORNIA LAW REVISION COMMISSION RECEIVED
4000 Middlefield Road
Room D1 _ APR1 0 1996

Re: Study B-700 -- Unfair Competition Revigiong

Dear Stan:

_ I enclose a copy of an article from the January 1996 issue of
Spray Technology & Marketing for the Law Revision Commission's
consideration and review. While possibly an obscure reference, it
brings new evidence to the question whether the Law Revision
Commisgion needs to preoceed with proposed major revisions to
Business & Professions Code §17200 which would substantially alter
the "delicate balance" that exists in §17200 litigation. '

As you and the Commission members may remember, after hearings
in which Senator Kopp expressed the positicn that it appearxed there
was no problems to fix, a notice was sent asking for evidence or
gtatemente explaining whether there were systemic problems in the
litigation and settlement of Buginess & Professions Code §17200
actions. While over 15 letters were submitted to the Commission,

"~ both from the public and private gactor, explaining that there was
no problem, only one submigsion wae provided from a defense group
known ag the Coalition of _Manufacturers for the Responsible
Administration of Propoesition 65 {"Coalition of Manufacturers") by
Stanley Landfalr -- a belated submission a@ent just two days before
the Commission’s January meeting. Based upon that submission the
Commiesion decided that there was sufficient evidence to go
forward, despite what appeared to be an isolated argument between
a number of Mr. Landfailr’e clients and a group known as "As You
Sow," which specializes in Proposition 65 litigation. The
Commission voted to proceed, but with the expreas underegtanding
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