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First Supplement to Memorandum 96-17

Mediation Confidentiality: Additional Issues

There have been important developments in the area of mediation

confidentiality since the staff wrote Memorandum 96-17. In particular, the

Commission may want to consider the following matters:

CONFLICTING APPELLATE DECISIONS ON WHEN MEDIATION ENDS

Section 1152.5(a)(1) protects “evidence of anything said or of any admission

made in the course of the mediation ….” (Emph. added.) Until recently, the only

published case interpreting that phrase was Ryan v. Garcia, 27 Cal. App. 4th

1006, 33 Cal. Rptr. 2d 158 (1994) (Exhibit pp. 1-5). Now, however, there are

conflicting appellate decisions on the point. Cf. Regents of University of

California v. Sumner, __ Cal. App. 4th __, 50 Cal. Rptr. 2d 200 (1996) (Exhibit pp.

6-9) (Section 1152.5 does not protect oral statement of settlement terms) with

Ryan v. Garcia, 27 Cal. App. 4th at 1009-1013 (Exhibit pp. 2-5) (Section 1152.5

protects oral statement of settlement terms). Ron Kelly and others in the

mediation community are very concerned about this.

Ryan v. Garcia

In Ryan v. Garcia, a dispute was mediated and

[e]ventually, the mediator called the parties together and
announced an agreement. For the next 15 minutes, someone, it is
not clear who, stated the terms of that agreement. Garcia’s attorney
was assigned to reduce the agreement to writing, and the parties
left the session feeling the case was settled. However, the parties
later disagreed concerning the terms of the settlement, and no
written agreement was ever executed.

[27 Cal. App. 4th at 1008-09 (Exhibit p. 2).]

One of the parties tried to enforce the oral arrangement, but the other side

argued that evidence of it was inadmissible pursuant to Section 1152.5. The trial

court disagreed, reasoning that “mediation ended when an agreement was
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reached, and the statement of the terms of the agreement was therefore not a part

of mediation.” Id. at 1009 (Exhibit p. 2).

On appeal, the court analyzed the issue at length and reversed. Id. at 1009-

1013 (Exhibit pp. 2-5). The court reasoned in part that

section 1152.5 must be interpreted broadly to serve its purpose, that
is, to encourage the use of mediation by ensuring confidentiality.
Judicial sifting of statements made at a confidential mediation to
select those which can be used as evidence of an agreement
contravenes the legislative intent underlying adoption of section
1152.5. Indeed, the risk of this judicial sifting would deter some
litigants from participating freely and openly in mediation. As
quoted above, the Law Revision Commission comment states the
purpose of section 1152.5 is to promote mediation as an alternative
to judicial proceedings. To condone further judicial proceedings to
enforce oral agreements made during mediation directly undercuts
the effect of the statute intended by the Legislature.

By using the broad phrase “in the course of the mediation,” the
Legislature manifested its intent to protect a broad range of
statements from later use as evidence in litigation. To establish
arbitrary boundaries within the general process of “mediation,”
with a vague delineation between what is included and what is not
included, is contrary to that intent and may not be inferred from the
language of the statute.

Narrow interpretation of “in the course of the mediation” leads
to anomalous results not intended by the Legislature. For example,
under the interpretation urged by the Ryans, if the parties here had
committed their settlement agreement to writing but failed to
include in the writing a waiver of confidentiality, they could prove
the settlement agreement by reciting their recollections of the oral
agreement but could not introduce the written agreement because it
was “prepared for the purpose of, or in the course of, or pursuant
to, the mediation … .” (§ 1152.5, subd. (a)(2).) Common sense
dictates the Legislature did not intend to allow admission of an oral
agreement while excluding a written memorial of the same
agreement.

[Id. at 1011 (Exhibit pp. 3-4).]

The court also dismissed the argument that applying Section 1152.5 to oral

statements of settlement terms would reduce mediation to a meaningless

exercise. Rather, Section 1152.5 “provides a simple means by which settlement

agreements executed during mediation can be made admissible in later

proceedings.” Id. at 1012 (Exhibit p. 4). “The parties may consent, as part of a

writing, to subsequent admissibility of the agreement.” Id.
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Justice Raye dissented from the majority’s conclusion that Section 1152.5

protects oral recitations of settlement terms. He explained:

Once a compromise is reached the mediation process is over. An
oral agreement cannot be crafted until after compromise has been
reached. Therefore an oral statement of the terms of the agreement
does not fall within Evidence Code 1152.5.

[Id. at 1014 (Exhibit p. 5.).]

Regents of University of California v. Sumner

In the recent case of Regents of University of California v. Sumner, the court

found Justice Raye’s analysis persuasive. Sumner involved a mediation in which

the parties reached an agreement, dictated detailed settlement terms into a tape

recorder, and had a transcript prepared. The agreement was subject to approval

of the Regents and was to be reduced to writing. Although the Regents approved

the deal and their counsel prepared a written release (which incorporated a

rescission clause not in the dictated settlement), the other side refused to sign. 50

Cal. Rptr. 2d at 201-02 (Exhibit pp. 7-8).

The trial court enforced the settlement despite the lack of an executed written

agreement. On appeal, appellants contended that Section 1152.5 precluded

consideration of the settlement transcript. The court disagreed, observing that

appellants had waived the point in the trial court. Id. at 202 (Exhibit p. 8). The

court also distinguished Ryan v. Garcia on the ground that “[i]n the present case,

the parties concluded their mediation session, and then created a transcript of the

settlement they had reached in order to memorialize the agreement they had

reached.” Id. (emph. in original). Thus, the court reasoned, the transcript “was

not a part of the mediation session, where section 1152.5 would bar introduction

into evidence of concessions of liability made only for purposes of mediation or

settlement discussions.” Id.

Lastly, the court went on to quote Justice Raye’s dissent with approval and

criticize the majority opinion in Ryan v. Garcia:

We also recognize that certain language in the majority opinion in
Ryan, supra, seems inconsistent with our ruling. Our views are
indeed more closely in accord with Justice Raye’s dissenting
opinion in Ryan, supra, which properly recognized that evidence of
oral statements defining the scope of a settlement agreement
reached after mediation is admissible to enforce the settlement,
since the Legislature’s enactment of section 1152.5 does not affect
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the admissibility of evidence of an oral settlement which is reached
after mediation has successfully concluded: “Once a compromise is
reached the mediation process is over. An oral agreement cannot be
crafted until after compromise has been reached. Therefore an oral
statement of the terms of the agreement does not fall within
[section] 1152.5.” (Ryan, supra, 27 Cal.App.4th at p. 1014, 33
Cal.Rptr.2d 158 (dis. opn. of Raye, J.).)

The majority opinion in Ryan has never been cited or followed
in a published opinion before today, and we respectfully decline to
follow it. We conclude section 1152.5 does not bar evidence of oral
statements defining the terms of a settlement agreement reached
after mediation. The trial court properly enforced the settlement
agreement according to the terms stated in the transcript which the
parties created in order to memorialize their agreement, after the
mediation sessions were successfully concluded.

[Id. at 203 (Exhibit p. 9).]

Comments from Mediators

Ron Kelly thinks that the analysis in Regents of University of California v.

Sumner is seriously flawed. He believes that confidentiality is important not only

in helping parties reach a compromise proposal, but also in the process of

solidifying that compromise in a written agreement. Consequently, he views

Regents of University of California v. Sumner as a major impediment to effective

mediation. He urges prompt corrective action.

Although he does not refer to Regents of University of California v. Sumner,

mediator John Gromala of Eureka apparently shares Mr. Kelly’s concerns. He

writes:

Success in mediation is dependent upon confidentiality and
flexibility. To protect the growing use of mediation it is necessary to
guarantee that all proceedings in mediation will be privileged until
an agreement is signed by the parties. If alleged oral agreements in
mediation are honored, and confidentiality terminates at that point,
the result will be to increase litigation instead of decreasing it.
Ambiguity about when confidentiality ceases will jeopardize the
use and success of mediation. People will be reluctant to make
conditional agreements, while continuing negotiations, if there is
risk that such action can be construed as a binding contract.

I have had many cases in which tentative oral “deals” have been
struck, then discarded after further consideration, and replaced
with an agreement which better satisfied the interests of all parties.
Participants are encouraged to seek resolution by agreeing to
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segments, with the understanding that nothing is binding until
there is total agreement on all issues.

The participants must have the freedom to experiment with
various options for settlement. Any limitation on, or ambiguity
about, the scope of privileged communications prior to the signing
of a written agreement would seriously compromise the process.

I respectfully request the Commission to recommend
appropriate legislation which would guarantee confidentiality of all
proceedings in mediation until a written agreement is signed by all
the parties.

[Exhibit pp. 10-11.]

Staff Analysis and Recommendation

The staff agrees with Messrs. Kelly and Gromala that the current situation is

untenable. Mediation participants need to know at what point the protection of

Section 1152.5 ceases. In part, that is because the extent of protection may

influence how frankly they speak at different stages of the dispute resolution

process. More importantly, parties need to know when they have an enforceable

agreement, and a compromise reached in mediation becomes binding only when

evidence of it is admissible. Clarification of the area is essential.

The staff understands, however, that the appellants in Regents of University of

California v. Sumner are seeking review in the California Supreme Court. The staff

is unclear on the timetable of the petition for review, but will attempt to ascertain

that before the Commission’s meeting on April 12, 1996. Depending on when the

Court is expected to reach a decision, the Commission may want to delay action

on this issue until after the Court acts.

Alternatively, it may be helpful to have the staff more fully research and

discuss the relevant policy considerations for the next meeting, so that the

Commission is in a position to act by the next legislative session if need be. Based

on the information it has thus far, the staff tends to agree with the analysis in

Ryan v. Garcia, rather than that of Regents of University of California v. Sumner.

Further research, including study of experience in other jurisdictions, may help

refine the issues and options.

PENDING BILL ON INTAKE COMMUNICATIONS

Another recent development is the introduction of a bill to amend Section

1152.5 to expressly protect communications made when “a person consults a
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mediator or mediation service for the purpose of retaining the mediator or

mediation service.” SB 1522 (Senator Greene) (Exhibit pp. 12-14). The bill is

pending in the Senate Judiciary committee.

SB 1522 is similar to the staff’s suggested amendment to protect intake

communications, which would add a new subdivision stating that Section 1152.5

“applies to communications and documents made or prepared in the course of

attempts to initiate mediation, regardless of whether an agreement to mediate is

reached.” See Memorandum 96-17 at page 9. Mr. Kelly does not intend to oppose

SB 1522, but he prefers the staff’s proposed language to that in the bill. The staff

also prefers its proposal, for two reasons: (1) it is simpler, adding only one

sentence to Section 1152.5, as opposed to SB 1522’s multiple clauses, and (2) it

does not focus on “retention” of a mediator, which may exclude efforts to obtain

voluntary mediation services.

Nonetheless, SB 1522 would be a big step forward in protecting intake

communications. The Commission should take its progress into account in

deciding how to proceed on that point.

COMMENTS ON CONSENT ISSUES

Lastly, in Memorandum 96-17 the staff proposes to amend Sections

1152.5(a)(1) and (a)(2) as follows:

1152.5. (a) When persons agree to conduct and participate in a
mediation for the purpose of compromising, settling, or resolving a
dispute in whole or in part:

(1) Except as otherwise provided in this section by statute,
evidence of anything said or of any admission made in the course
of the mediation is not admissible in evidence or subject to
discovery, and disclosure of this evidence shall not be compelled, in
any civil action or proceeding in which, pursuant to law, testimony
can be compelled to be given.

(2) Except as otherwise provided in this section, unless the
document otherwise provides by statute, no document prepared for
the purpose of, or in the course of, or pursuant to, the mediation, or
copy thereof, is admissible in evidence or subject to discovery, and
disclosure of such a the document shall not be compelled, in any
civil action or proceeding in which, pursuant to law, testimony can
be compelled to be given.

[Memorandum 96-17 at Exhibit p. 4.]
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The staff’s reason for modifying the first clause of paragraphs (1) and (2) was to

account for the proposed addition of Section 1152.7, pertaining to consent. See

Memorandum 96-17 at pp. 6-9.

Mr. Kelly has pointed out, however, that some statutes (he has not given

specific examples) require disclosure of information. If the first clause of

paragraph (a)(1) and the first clause of paragraph (a)(2) are amended as

proposed, he fears that such statutes will be construed as exceptions to the

protection of Section 1152.5.

It is not the intent of the staff’s recommendation to have general discovery

statutes override mediation confidentiality. To the extent that the language

suggested in Memorandum 96-17 is susceptible to such an interpretation, the

problem could be fixed. Specifically, the staff suggests the following alternative

language:

1152.5. (a) When persons agree to conduct and participate in a
mediation for the purpose of compromising, settling, or resolving a
dispute in whole or in part:

(1) Except as otherwise provided in this section expressly
provided by statute, evidence of anything said or of any admission
made in the course of the mediation is not admissible in evidence
or subject to discovery, and disclosure of this evidence shall not be
compelled, in any civil action or proceeding in which, pursuant to
law, testimony can be compelled to be given.

(2) Except as otherwise provided in this section, unless the
document otherwise provides expressly provided by statute, no
document prepared for the purpose of, or in the course of, or
pursuant to, the mediation, or copy thereof, is admissible in
evidence or subject to discovery, and disclosure of such a the
document shall not be compelled, in any civil action or proceeding
in which, pursuant to law, testimony can be compelled to be given.

….

Comment. Subdivisions (a)(1) and (a)(2) are amended to make
clear that their protection is not limited to civil actions and
proceedings, but also extends to other contexts, such as arbitral,
administrative, and criminal adjudications.

Subdivisions (a)(1) and (a)(2) are also amended to reflect the
addition of Section 1152.7 (consent to disclosure of mediation
communication). To “expressly provide” an exception to
subdivisions (a)(1) or (a)(2), a statute must explicitly be aimed at
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overriding mediation confidentiality. See, e.g., Section 1152.7
(“Notwithstanding Section 1152.5 … .”).

Subdivision (a)(2) is amended to make a technical change.
… .

For the Commission’s convenience, a synthesis of the staff’s recommended

revisions of Section 1152.5 and other mediation confidentiality statutes is

attached as Exhibit pages 15-18.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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