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Administrative Adjudication: Code of Ethics for Administrative Law Judges

Background

The Commission has decided to pursue the concept of enacting a code of

ethics for administrative law judges. Work on this was deferred until the

Supreme Court promulgated its new Code of Judicial Ethics pursuant to Article

VI, Section 18 of the California Constitution.

The California Code of Judicial Ethics has now been adopted by the Supreme

Court, effective January 15, 1996. See Exhibit pp. 5-26. The Code appears to be

readily adaptable to the circumstances of administrative law judges, with a few

exceptions:

• Canon 3B(7) provides rules for ex parte communications; the

Administrative Procedure Act already covers the matter in some detail.

• Canon 3B(10) relates to juries, which are not used in administrative

adjudication.

• Canon 4C includes a provision that prohibits service by a judge in a

position that constitutes a public office within the meaning of Article VI, § 17 of

the California Constitution; but an administrative law judge is an employee of

the executive branch, not the judicial branch.

• Canons 4F and 4G prohibit private employment in alternative dispute

resolution or the practice of law; these matters are the subject of each employing

agency’s incompatible activity rules adopted pursuant to Government Code

Section 19990.

• Canon 5 contains provisions concerning political activities for the elective

office of a judge; these are not relevant to administrative law judges.

• Canon 6 — enforcement of and compliance with the code of ethics —

requires adaptation to executive branch as opposed to judicial branch

implementation and enforcement.

The staff has put together a draft statute to establish an administrative

adjudication code of ethics based on the Code of Judicial Ethics. See Exhibit pp.

1-4. We have circulated a preliminary version of this draft to a few entities that

– 1 –



have been most interested in the topic in the past. We have taken their comments

into account in preparing the draft.

Administrative Law Judges v. Other Hearing Officers

The draft applies only to administrative law judges; it does not apply to other

hearing officers. The proposed code of ethics has greatest application to

administrative law judges; its application to non-attorney hearing officers,

including agency personnel that conduct hearings part time in addition to other

agency duties, is problematic. The staff believes limited application is

appropriate for now.

The Association of California State Attorneys and Administrative Law Judges

has suggested that some minimal standard should apply to non-attorney hearing

officers who are not administrative law judges, but does not suggest what that

standard might be. The staff thinks that for now it is sufficient to refer in a

Comment to Government Code Section 19572, which provides that the following,

among others, are cause for discipline of a state employee:

• Incompetency
• Inexcusable neglect of duty
• Dishonesty
• Discourteous treatment of the public or other employees
• Engaging in an employment, activity, or enterprise that is

inconsistent, incompatible, or in conflict with the duties of
the employee

• Unlawful discrimination
• Other failure of good behavior

It is also worth noting that the proposed code of ethics will not apply to all

state administrative law judges, since a number of proceedings are statutorily

exempt from the Administrative Procedure Act. The exemptions include Public

Utilities Commission, State Board of Equalization, Department of Corrections,

Military Department, and certain Public Employment Relations Board and

Agricultural Labor Relations Board hearings. Nothing would preclude these

agencies from picking up the code of ethics for their administrative law judges, if

that appears appropriate. See Gov’t Code § 11410.40 (election to apply

administrative adjudication provisions).
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Workers’ Compensation Referees

The draft includes a conforming revision to Labor Code Section 123.6, which

provides a code of ethics for workers’ compensation “referees” (formerly

“judges”). The Association of California State Attorneys and Administrative Law

Judges has requested that the title of “judge” be restored to these referees. The

staff believes this is a sensitive political issue that the Commission should stay

out of.

The draft does, however, apply the administrative law judges’ code of ethics

to workers’ compensation referees. This will at least ensure some consistency of

the rules of ethics among state hearing officer classifications that are on the same

level and perform the same functions.

Moving Forward

The staff proposes to put the draft into tentative recommendation form and

circulate it broadly to our administrative law mailing list for comment.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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Exhibit

ETHICAL STANDARDS FOR
ADMINISTRATIVE LAW JUDGES

An act to add Article 16 (commencing with Section 11475.10) to Chapter 4.5 of
Division 3 of Title 2 of the Government Code, and to amend Section 123.6 of the
Labor Code, relating to ethical standards of presiding officers in administrative
adjudication by state agencies.

The people of the State of California do enact as follows:

Gov’t Code §§ 11475.10-11475.50 (added). Administrative Adjudication Code of Ethics

SECTION 1. Article 16 (commencing with Section 11475.10) is added to
Chapter 4.5 of Division 3 of Title 2 of the Government Code, to read:

ARTICLE 16. ADMINISTRATIVE ADJUDICATION CODE OF ETHICS

11475.10. Application of Code of Judicial Ethics

11475.10. (a) Except as otherwise provided in this article, the Code of Judicial
Ethics adopted by the Supreme Court pursuant to subdivision (m) of Section 18 of
Article VI of the Constitution for the conduct of judges governs the hearing and
nonhearing conduct of the presiding officer in an adjudicative proceeding.

(b) This article does not apply to any of the following persons:
(1) A presiding officer in an adjudicative proceeding exempt from application of

this chapter.
(2) A presiding officer other than an administrative law judge.
Comment. Subdivision (a) of Section 11475.10 incorporates the Code of Judicial Ethics for

presiding officers in administrative adjudication proceedings. The Code of Judicial Ethics
adopted by the Supreme Code is effective January 15, 1996. The incorporation by reference
includes subsequent amendments and additions to the Code. Section 9.

Under subdivision (b), the Administrative Adjudication Code of Ethics does not apply to the
presiding officer in a proceeding that is statutorily exempt from this chapter. See, e.g., Gov’t
Code § 15609.5 (State Board of Equalization); Pub. Util. Code § 1701 (Public Utilities
Commission). Nor does it apply to a hearing officer other than an administrative law judge.
However, other ethical considerations apply to the hearing and nonhearing conduct of these
presiding officers. See, e.g., Gov’t Code § 19572 (cause for discipline). Moreover, nothing in this
section precludes an agency from making the Administrative Adjudication Code of Ethics
applicable to its presiding officers by regulation. See Section 11410.40 (election to apply
administrative adjudication provisions); see also Labor Code § 123.6 (workers’ compensation
referees).
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11475.20. Terminology

11475.20. For the purpose of this article, the following terms used in the Code of
Judicial Ethics have the meanings provided in this section:

(a) “Appeal” means administrative review.
(b) “Court” means the agency conducting an adjudicative proceeding.
(c) “Judge” means the presiding officer in an adjudicative proceeding; related

terms, including “judicial”, “judiciary”, and “justice”, mean comparable concepts
in administrative adjudication.

(d) “Law” includes regulation and precedent decision.
Comment. Section 11475.20 provides a general guide to conversion of terminology in the

Code of Judicial Ethics for application to administrative adjudication. It is intended to be applied
in a manner to effectuate that general purpose without requiring strict or grammatically precise
rigidity in the conversion. Likewise, terms not specified in this section should be converted in an
appropriate manner to effectuate the general intent of this statute to apply the Code of Judicial
Ethics to the circumstances of administrative adjudication.

11475.30. Provisions of Code excepted from application

11475.30. The following provisions of the Code of Judicial Ethics do not apply
under this article:

(a) Canon 3B(7), to the extent it relates to ex parte communications.
(b) Canon 3B(10).
(c) Canon 4C, to the extent it prohibits service in a position that constitutes a

public office within the meaning of Article VI, Section 17 of the Constitution.
(d) Canons 4F and 4G.
(e) Canon 5.
(f) Canon 6.
Comment. Subdivision (a) of Section 11475.30 excepts the portion of Canon 3B(7) relating to

ex parte communications. It reflects the fact that special provisions, and not the Code of Judicial
Ethics, govern ex parte communications in administrative adjudication. See, e.g., Article 7
(commencing with Section 11430.10).

Subdivision (b) excepts Canon 3B(10), relating to juries. It reflects the fact that juries are not
used in administrative adjudication.

Subdivision (c) excepts the portion of Canon 4C that prohibits service by a judge in a position
that constitutes a public office within the meaning of California Constitution, Article VI, § 17.
The presiding officer in an administrative adjudication proceeding is an executive branch, not a
judicial branch, employee.

Subdivision (d) excepts Canons 4F and 4G, relating to private employment in alternative
dispute resolution or the practice of law. These matters are the subject of the employing agency’s
incompatible activity statement pursuant to Section 19990.

Subdivision (e) excepts Canon 5, relating to political activities. It reflects the fact that the
presiding officer in administrative adjudication is not an elective office.

Subdivision (f) excepts Canon 6, which is superseded by Sections 11475.40 (enforcement) and
11475.50 (compliance).

11475.40. Enforcement

11475.40. The presiding officer in an adjudicative proceeding shall comply with
the applicable provisions of the Code of Judicial Ethics.
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Comment. Section 11475.40 supersedes Canon 6A of the Code of Judicial Ethics. The
compliance requirement is not precatory in administrative adjudication, but is mandatory.

Under Government Code Section 19572, a violation of an applicable provision of the Code of
Judicial Ethics is grounds for disciplinary action by the employing agency against a presiding
officer in an adjudicative proceeding. Appropriate discipline is the responsibility of the agency
that employs the presiding officer. Thus if an administrative law judge employed by the Office of
Administrative Hearings violates the code of ethics in a hearing conducted for another agency, the
Office of Administrative Hearings is the disciplining entity, and not the other agency. An agency
may apply appropriate disciplinary procedures. See, e.g., Cal. Code Reg., Tit. 8 §§ 9720.1-9723
(enforcement of ethical standards of workers’ compensation referees).

A violation of the code of ethics by the presiding officer is not per se grounds for
disqualification, or reversal of a decision, of the presiding officer. But the violation may be
indicative of the presiding officer’s violation of other procedural requirements. See, e.g., Section
11425.40 (disqualification of presiding officer for bias, prejudice, or interest).

11475.50. Compliance

11475.50. (a) Except as provided in subdivision (b), a person to whom this
article becomes applicable shall comply immediately with all applicable
provisions of the Code of Judicial Ethics.

(b) A person to whom this article becomes applicable shall comply with Canon
4D(2) of the Code of Judicial Ethics as soon as reasonably possible and shall do so
in any event within a period of one year after the article becomes applicable.

Comment. Section 11475.50 supersedes Canon 6F of the Code of Judicial Ethics.

Lab. Code § 123.6 (amended). Workers’ compensation referees

SEC. 2. Section 123.6 of the Labor Code is amended to read:
123.6. (a) All workers’ compensation referees and settlement conference

referees employed by the administrative director shall subscribe to the California
Code of Judicial Conduct adopted by the Conference of California Judges
Administrative Adjudication Code of Ethics, Article 16 (commencing with Section
11475.10) of Chapter 4.5 of Division 3 of Title 2 of the Government Code, and
shall not otherwise, directly or indirectly, engage in conduct contrary to that code.

The administrative director shall adopt regulations to enforce this section. To the
extent possible, the rules shall be consistent with the procedures established by the
Commission on Judicial Performance for regulating the activities of state judges,
and, to the extent possible, with the gift, honoraria, and travel restrictions on
legislators contained in the Political Reform Act of 1974.

(b) Honoraria or travel allowed by the administrative director or otherwise not
prohibited by this section in connection with any public or private conference,
convention, meeting, social event, or like gathering, the cost of which is
significantly paid for by attorneys who practice before the board, may not be
accepted unless the administrative director has provided prior approval in writing
to the workers’ compensation referee allowing him or her to accept those
payments.

Comment. Section 123.6 is amended to reflect the fact that the California Code of Judicial
Conduct adopted by the Conference of California Judges is superseded by the Code of Judicial
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Ethics adopted by the Supreme Court pursuant to subdivision (m) of Section 18 of Article VI of
the Constitution, which is adapted for the presiding officer in administrative adjudication by
Government Code Sections 11475.10-11475.50 (administrative adjudication code of ethics).

The reference in subdivision (a) to settlement conference referees is deleted as obsolete;
statutory authority for this classification no longer exists.
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