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Study N-200 February 21, 1996

Second Supplement to Memorandum 96-14

Judicial Review of Agency Action: Still More Unresolved Issues

Attached are two late-arriving letters commenting on the Tentative

Recommendation on Judicial Review of Agency Action:

Western Center on Law and Poverty Exhibit pp. 1-6
Department of Industrial Relations Exhibit pp. 7-14

The staff will raise for discussion at the meeting only those matters below

preceded by a bullet [•].

§ 1122.030. Concurrent agency jurisdiction

The Department of Industrial Relations suggests we look at Farmers Ins.

Exch. v. Superior Court, 2 Cal. 4th 377, 6 Cal. Rptr. 2d 487 (1992), concerning

primary jurisdiction.  The staff will analyze that case and report back to the

Commission.

§ 1123.230. Public interest standing

• The Western Center on Law and Poverty opposes the Attorney General’s

proposal to abolish or limit public interest standing.  The Center says that to

abolish or limit public interest standing would delay correction of illegal

government activity, harm those most in need of access to the courts, and could

increase rather than decrease litigation costs.

The Department of Industrial Relations suggests we authorize adoption of

regulations to require the request for a new or modified decision to be directed to

the proper division or administrator, to specify the action the party wants the

agency to take, and to state the party’s intention to seek court relief if the agency

refuses to take the requested action.  The staff has no objection to the first of

these, and will draft language for Commission consideration.  The staff believes

the second is already covered by the statute (request to “correct the agency

action”), and the third would serve no useful purpose.
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§ 1123.420. Review of agency interpretation or application of law

• In the basic memorandum, the staff suggested an alternative to limit abuse

of discretion review of questions of law to an agency’s statutory interpretation in

a regulation.  This would codify an aspect of the Henning and Moore cases there

cited.  To preserve these cases, the draft in the basic memorandum deletes the

requirement that the statute must expressly provide that the delegation is for the

purpose of this section.  If that language is not deleted, Henning and Moore  will

be overruled except to the extent our proposal includes express delegations for

particular agencies.  Our previous drafts provided an express delegation only for

the labor agencies — the Public Employment Relations Board, Agricultural Labor

Relations Board, and Workers Compensation Appeals Board.

• We have been working with Herb Bolz of the Office of Administrative Law

to draft satisfactory language.  He believes the requirement that the statute must

expressly provide that the delegation is for the purpose of this section should not

be deleted.  He says many statutes give agencies authority to adopt regulations,

and that, if the restrictive language is deleted, hundreds of agencies would be

subject to the limited abuse of discretion review provided by Section 1123.420.

He does not believe Henning and Moore go so far.

• In light of this objection, it may be best to handle the delegation problem by

not providing a separate abuse of discretion standard of review in such cases, but

rather to allow the general standard of independent judgment with appropriate

deference to apply.  The Comment to Section 1123.420 now says that one factor in

determining the appropriate degree of deference to the agency interpretation is

“whether the agency is interpreting a statute or its own regulation.”  This

solution is attractive because it eliminates a somewhat arbitrary category for this

purpose, recognizes that the degree of deference should be viewed as a smooth

continuum, and preserves the ultimate authority and discretion of the court to

determine the degree of deference.  See, e.g., Western States Petroleum Ass’n v.

Superior Court, 9 Cal. 4th 559, 575-76, 888 P.2d 1268, 38 Cal. Rptr. 2d 139, 147-48

(1995) (“appropriate degree of judicial scrutiny in any particular case is perhaps

not susceptible of precise formulation, but lies somewhere along a continuum

with nonreviewability at one end and independent judgment at the other”).

If we use this solution, we should preserve case law for the three labor

agencies — PERB, ALRB, and WCAB — by simply exempting them from this

section:
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1123.420. (a) . . . .
(c) The standard for judicial review under this section of the

following agency action is abuse of discretion:
(1) An agency’s interpretation of a statute, where a statute

delegates to the agency primary authority to interpret the statute
and expressly provides that the delegation is for the purpose of this
section.

(2) An agency’s application of law to facts, where a statute
delegates to the agency primary authority to apply the statute and
expressly provides that the delegation is for the purpose of this
section.

(3) An agency’s determination under Section 11342.2 of the
Government Code that a regulation is reasonably necessary to
effectuate the purpose of the statute that authorizes the regulation.

(4) (2) A local legislative body’s construction or interpretation of
its own legislative enactment.

(d) This section does not apply to the Public Employment
Relations Board, Agricultural Labor Relations Board, or Workers’
Compensation Appeals Board.

The Comment would say:

Under subdivision (d), Section 1123.420 does not affect case law
for the Public Employment Relations Board, Agricultural Labor
Relations Board, or Workers’ Compensation Appeals Board under
which legal interpretations by those agencies of statutes within
their area of expertise are upheld unless “clearly erroneous” or
“arbitrary and capricious.” See, e.g., Banning Teachers Ass’n v.
Public Employment Relations Bd., 44 Cal. 3d 799, 804, 750 P.2d 313,
244 Cal. Rptr. 671 (1988); Agricultural Labor Relations Bd. v.
Superior Court, 16 Cal. 3d 392, 400, 411, 546 P.2d 687, 128 Cal. Rptr.
183 (1`976); Judson Steel Corp. v. Workers’ Compensation Appeals
Bd., 22 Cal. 3d 658, 668, 586 P.2d 564, 150 Cal. Rptr. 250 (1978).  But
see United Farm Workers v. Agricultural Labor Relations Bd., 48
Cal. Rptr. 2d 696, 703 (1995).

The Department of Industrial Relations is concerned that independent

judgment review of questions of law with appropriate deference would impact

four appellate decisions applicable to that agency.  The staff will analyze these

cases and report to the Commission.  Based on the DIR analysis, some or all of

these cases appear to involve an exercise of discretion, rather than interpretations

or applications of law.  Agency exercise of discretion would be subject to abuse of

discretion review under Section 1123.440.
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§ 1123.435. Review of fact finding in local agency adjudication

• In light of suggestions of the California School Employees Association

discussed in the First Supplement, the staff would replace the draft of Section

1123.435 on page 6 of the basic memorandum with the following:

1123.435. (a) This section applies to a determination by the court
of whether a decision of a local agency in an adjudicative
proceeding affecting a fundamental, vested right arising out of
employment is based on an erroneous determination of fact made
or implied by the agency.

(b) Except as provided in subdivision (c), the standard for
judicial review under this section is the independent judgment of
the court whether the decision is supported by the weight of the
evidence.

(c) The standard for judicial review under this section is
whether the decision is supported by substantial evidence in the
light of the whole record if the agency did both of the following
procedure adopted by the agency for the formulation and issuance
of the decision satisfies all of the following requirements:

(1) Adopted The procedure provides parties with notice of the
proceeding at least 10 days prior to the proceeding.

(2) The procedure complies with Article 6 (commencing with
Section 11425.10) and Article 11 (commencing with Section
11450.10) of Chapter 4.5 of Part 1 of Division 3 of Title 2 of the
Government Code for the formulation and issuance of the decision
being reviewed.

(2) Gave (3) The procedure provides parties to the proceeding
the right to discovery to the extent provided in Section 11507.6 of
the Government Code.

(4) The procedure provides parties with the rights provided in
Section 11513 of the Government Code.

(5) The procedure provides for written notice to the parties of
the decision.

(6) The procedure permits parties to apply for reconsideration of
the decision, which may be granted or denied in the discretion of
the agency.

§ 1123.620. Applicability of rules of practice for civil actions

The Department of Industrial Relations is concerned that the broad

incorporation of rules of practice for civil actions in judicial review proceedings

would inject uncertainty into the law, citing specific sections that may create

problems.  Section 1123.620 merely continues existing law in this respect, and
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may be superseded by Judicial Council rules.  Nonetheless, the staff will analyze

the sections cited by DIR and report back to the Commission.

§ 1123.640. Time for filing petition for review in adjudicative proceeding

The Department of Industrial Relations suggests a provision to authorize state

agencies to adopt regulations clarifying when a decision is “effective” for the

purpose of the running of the time for judicial review.  The staff has no objection

to doing this, and will draft language for Commission consideration.

DIR suggests a provision to authorize state agencies to adopt regulations

clarifying what agency action is a “decision” within the meaning of our statute.

The staff is opposed to doing this.  To do so would permit an agency to narrow

the actions subject to judicial review by narrowing the definition of what is a

“decision.”

§ 1123.650. Stay of agency action

The Department of Industrial Relations recommends we codify Palma v. U. S.

Industrial Fasteners, 36 Cal. 3d 171 (1984).  The staff will analyze this case and

report back to the Commission.

DIR suggests broadening the provision permitting the court to require the

giving of security for the protection of third parties during a stay to include

protecting the agency whose decision is being challenged.  DIR says this is of

particular concern to an enforcement agency trying to assure payment of wages

and workers’ compensation benefits where the employer is approaching

insolvency.  The staff will study this and report back to the Commission.

§ 1123.760. New evidence on judicial review

The Department of Industrial Relations asks if the closed record requirement

of Section 1123.760 would preclude evidence of agency decisions in prior cases if

not cited in the decision under review.  This appears to be a matter of which the

court may take judicial notice under Evidence Code Section 452.  The staff thinks

the closed record requirement ought not to preclude judicial notice on review,

but the staff needs to give this question further study.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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