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First Supplement to Memorandum 96-7

1996 Legislative Program: Statute of Limitations in Trust Matters

Judge Arnold H. Gold, Chair of the California Judges Association Probate and

Mental Health Committee, has objected to inclusion of the Commission’s

recommendation on Statutes of Limitations in Trust Matters: Probate Code Section 16460

in the Senate Judiciary Committee’s omnibus probate bill. This type of bill collects

noncontroversial proposals; any item that is objected to is eliminated from the bill.

Accordingly, we will need to find another vehicle for the recommendation.

The recommendation seeks to correct erroneous judicial interpretations of the

intent of the Trust Law. (See attached copy of recommendation.) The court in

DiGrazia v. Anderlini, 22 Cal. App. 4th 1337, 28 Cal. Rptr. 37 (1994), applied a four-

year statute of limitations in a proceeding by a beneficiary against a trustee for

breach of trust. The court found that the three-year limitations period in Probate

Code Section 16460 applied only where a written account or report satisfying the

standards of Sections 16061 and 16063 was given. However, the Trust Law intended

to provide a single three-year statute of limitations on claims for breach of trust and

nowhere did the Trust Law seek to impose the standards of Section 16063 on the

statute of limitations. Under the Trust Law, a three-year statute of limitations always

applies. If a written report or account that adequately discloses the  existence of the claim

is received, then the three-year period runs from the date of receipt. Otherwise, the

three-year period runs from the date the beneficiary discovered or reasonably

should have discovered the subject of the claim.

Under the Trust Law scheme, for statute of limitations purposes, the first issue is

whether the report adequately discloses the existence of the claim — it doesn’t

matter what form the report or account takes. Under DiGrazia, even if the report

made an adequate disclosure, it would not start the statute running if it didn’t

comply with Section 16063 (contents of account that will satisfy requirement of

annual accounting). The rule under the Trust Law where a report or account does

not make adequate disclosure of the existence of the claim is generally the same as

the fraud rule and applies the same three-year limitations period. This is a complete

statutory scheme and does not need or allow for use of the default four-year

limitations period under Code of Civil Procedure Section 343.
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Judge Gold made the following comment in his Dec. 26, 1995, letter Mikki Bako

Sorensen, consultant to the Senate Judiciary Committee:

There is a persuasive argument in favor of the law as it was articulated
in the DiGrazia case — i.e., that the DiGrazia case’s interpretation of the law
was correct and that the law should be the way the DiGrazia case
interpreted it. Even the proponent notes (at the end of the first paragraph
on page 3 of the proponent’s discussion of the proposal) that the policy
advanced by the DiGrazia court “is worth considering.”

We do not view this as a contest between the scheme outlined in DiGrazia and

the Trust Law rules as originally intended. There may be good arguments

supporting part of the DiGrazia scheme. The issue is at heart one of statutory

interpretation and we are confident that the court misinterpreted the statute on both

points — that the four-year statute could apply and by adding an unnecessary gloss

that a report or account had to satisfy Sections 16061 and 16063 to start the statute

running. It should also be noted that the court’s discussion of accounting standards

is obiter dictum since the facts of the case indicate that the beneficiary never received

any written communication.

In the course of preparing this recommendation, the Commission decided not to

reconsider the policy decisions that went into fashioning the Trust Law scheme.

(Incidentally, by way of clarification, the “worth considering” remark quoted by

Judge Gold from the Commission’s recommendation relates to the issue of

accounting standards, not to the misapplication of the four-year limitations period.)

These issues were fully considered in the course of preparing the tentative

recommendation. The tentative recommendation was circulated for comment in July

1995. The proposal was supported by Edmond R. Davis, Brobeck, Phleger &

Harrison, Los Angeles, who originally urged the Commission to review the DiGrazia

case, by the State Bar Estate Planning, Trust and Probate Law Section, and by three

other commentators. Luther J. Avery, Avery & Associates, San Francisco, opposed

the proposals and urged consideration of an alternate approach and the imposition

of strict accounting standards. The Commission approved the proposal as a final

recommendation at the September meeting, ratified at the November meeting.

Does the Commission wish to reconsider its recommendation?

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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