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First Supplement to Memorandum 96-4

Judicial Review of Agency Action: Additional Comments

Attached are six more letters commenting on the Tentative Recommendation

on Judicial Review of Agency Action:

Daniel L. Siegel, Attorney General’s Office Exhibit pp. 1-4
Department of Industrial Relations Exhibit pp. 5-6
Attorney General (January 10, 1996) Exhibit pp. 7-8
Steven Feldman, Swimming Pool Chem. Mfr. Ass’n Exhibit pp. 9-12
Charles P. Scully, II, Calif. Labor Fed., AFL-CIO Exhibit pp. 13-16
Steven R. Pingel, Consumer Atty’s Ass’n of Calif. Exhibit pp. 17-21

The following sections in the draft statute are discussed in this supplement:

§ 1122.030. Concurrent agency jurisdiction .................................. 1
§ 1123.140. Exceptions to finality and ripeness requirements....................... 2
§ 1123.230. Public interest standing ....................................... 3
§ 1123.330. Judicial review of rulemaking ................................... 3
§ 1123.340. Exceptions to exhaustion of administrative remedies .................... 4
§ 1123.420. Review of agency interpretation or application of law ................... 4
§ 1123.430. Review of agency fact finding................................... 6
§ 1123.510. Superior court proper court for judicial review ........................ 9
§ 1123.520. Superior court venue .........................................10
§ 1123.660. Type of relief..............................................10

§ 1122.030. Concurrent agency jurisdiction

In the basic memorandum, the staff proposed language for the Comment to

Section 1122.030 to make clear the section does not apply if the jurisdiction of the

court and agency involve different subject matter or issues arising out of the

same event, such as where a licensee faces civil or criminal liability in court and

disciplinary proceedings by the agency for the same act.  The court does not have

original jurisdiction to apply disciplinary sanctions and the agency does not have

jurisdiction to determine the civil or criminal question.  Dan Siegel of the

Attorney General’s Office wants to codify this.  The staff suggests adding the

following subdivision to Section 1122.030 to accomplish Mr. Siegel’s objective:

(b) This section does not apply to a criminal proceeding.
Nothing in this section confers concurrent jurisdiction on a court
over the subject matter of a pending disciplinary proceeding under
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the Administrative Procedure Act, Chapter 5 (commencing with
Section 11500) of Part 1 of Division 3 of Title 2 of the Government
Code.

This also requires that the first paragraph of Section 1122.030 be designated as

subdivision (a), and subdivisions (a) through (g) be redesignated as paragraphs

(1) through (7).

§ 1123.140. Exceptions to finality and ripeness requirements

Section 1123.120 prohibits judicial review unless the agency action is final.

Section 1123.130 prohibits judicial review of an agency rule until the rule has

been applied by the agency.  Section 1123.140 permits judicial review of agency

action that is not final or of a rule that has not been applied by the agency, under

specified conditions.  The Department of Industrial Relations is concerned the

exceptions in Section 1123.140 may create a problematic loophole for rulemaking,

and allow judicial review of a proposed regulation before it has gone through the

adoption process.  The staff agrees, and would revise Section 1123.140 as

follows:

1123.140. (a) A person may obtain judicial review of agency
action that is not final or, in the case of an agency rule, that has not
been applied by the agency, if all of the following conditions are
satisfied:

(a) (1) It appears likely that the person will be able to obtain
judicial review of the agency action when it becomes final or, in the
case of an agency rule, when it has been applied by the agency.

(b) (2) The issue is fit for immediate judicial review.
(c) (3) Postponement of judicial review would result in an

inadequate remedy or irreparable harm disproportionate to the
public benefit derived from postponement.

(b) Nothing in this chapter authorizes a person, prior to final
adoption of an agency rule, to obtain judicial review of agency
action required by Article 5 (commencing with Section 11346) or
Article 6 (commencing with Section 11349) of Chapter 3.5 of Part 1
of Division 3 of Title 2 of the Government Code.

The Comment would say subdivision (b) continues case law, citing State

Water Resources Control Bd. v. Office of Admin. Law, 12 Cal. App. 4th 697, 707-

708, 16 Cal. Rptr. 2d 25 31-32 (1993).
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§ 1123.230. Public interest standing

In the basic memorandum, the staff recommends the Commission adhere to

its earlier decision to continue existing law by keeping public interest standing.

Public interest standing permits a person to bring a proceeding to vindicate a

public interest without showing any private injury.  Federal law does not

recognize public interest standing.

The Attorney General reasserts his earlier view that public interest standing

should either be eliminated or limited to selected areas such as proceedings to

vindicate environmental, consumer, and civil rights protections.  He says existing

law on public interest standing promotes litigation and attorneys fees.  Instead,

he would require a showing of injury in fact.  Injury in fact would qualify a

person under Section 1123.220 (private interest standing).

The staff continues to believe public interest standing is a valuable tool to

vindicate the public interest, and should be continued.  The attorneys’ fee

provision should not be a problem, because fees may be awarded only in the

limited case where agency action is “arbitrary or capricious.”  Gov’t Code § 800

(to be continued in Section 1123.850).

§ 1123.330. Judicial review of rulemaking

Herb Bolz of the Office of Administrative Law suggests the following

technical, clarifying amendments to Section 1123.330, and the staff agrees:

1123.330. (a) A person may obtain judicial review of rulemaking
notwithstanding the person’s failure to do either of the following:

(a) Petition petition the agency promulgating the rule for, or
otherwise seek, amendment, repeal, or reconsideration of the rule.

(b) Object to a state agency that a rule of that agency was not
submitted for review to the Office of Administrative Law, or that
the agency failed to comply with A person may obtain judicial
review of an agency’s failure to adopt a rule under Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of
the Government Code, notwithstanding the person’s failure to
request or obtain a determination from the Office of Administrative
Law under Section 11340.5 of the Government Code.

The Comment should say the petition to the agency referred to in subdivision

(a) is authorized by Government Code Section 11340.6.
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§ 1123.340. Exceptions to exhaustion of administrative remedies

Mr. Siegel is concerned about Section 1123.340(d) in the draft statute which

says exhaustion of administrative remedies is not required if the “person lacked

notice of the availability of a remedy.”  He would require remand to the agency

in this case.  In the basic memorandum, the staff recommends adding language

to say “and the remedy is no longer available.”  If the administrative remedy is

no longer available, remand would be futile.  The staff will ask Mr. Siegel if the

language suggested in the basic memorandum addresses this concern.

§ 1123.420. Review of agency interpretation or application of law

Mr. Bolz of OAL wants to be sure we preserve the existing rule that courts

uphold an agency determination under Government Code Section 11342.2 that a

regulation is “reasonably necessary to effectuate the purpose of the statute”

unless arbitrary and capricious.  Moore v. State Board of Accountancy, 2 Cal. 4th

999, 1015, 831 P.2d 798, 9 Cal. Rptr. 2d 358, 367 (1992); California Ass’n of

Psychology Providers v. Rank, 51 Cal. 3d 1, 11, 793 P.2d 2, 270 Cal. Rptr. 796

(12990).  The staff recommends doing this by adding a new paragraph (3) to

Section 1123.420(c):

1123.420. (a) . . . .
(c) The standard for judicial review under this section of the

following agency action is abuse of discretion:
(1) An agency’s interpretation of a statute, where a statute

expressly delegates that function to the agency primary authority to
interpret the statute and expressly provides that the delegation is
for the purpose of this section.

(2) An agency’s application of law to facts, where a statute
expressly delegates that function to the agency primary authority to
apply the statute and expressly provides that the delegation is for
the purpose of this section.

(3) An agency’s determination under Section 11342.2 of the
Government Code that a regulation is reasonably necessary to
effectuate the purpose of the statute that authorizes the regulation.

(3) (4) A local legislative body’s construction or interpretation of
its own legislative enactment.

This replaces the revisions to Section 1123.420(c) on page 36 of the basic

memorandum.  The reference in paragraphs (1) and (2) of subdivision (c) to

“primary” authority to interpret or apply a statute was suggested by Mr. Bolz,

and comes from Professor Asimow’s study.  See Asimow, The Scope of Judicial
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Review of Decisions of California Administrative Agencies, 42 UCLA L. Rev. 1157,

1221 (1995).  This requires similar revisions in the delegating language for the

Public Employment Relations Board, Agricultural Labor Relations Board, and

Workers Compensation Appeals Board (Gov’t Code §§ 3520, 3542, 3564; Lab.

Code § 1160.8) in place of the language on page 4 of the basic memorandum:

For the purpose of Section 1123.420 of the Code of Civil
Procedure, the board is delegated primary authority to interpret
and apply this [“chapter” for PERB, “part” for ALRB].

Mr. Siegel would like to have the following added to the Comment to Section

1123.420, and the staff has no objection:

In addition, agency application of law to facts should not be
confused with an exercise of discretion that is based on a choice or
judgment.  See the Comment to Section 1123.440.  Typical exercises
of discretion include whether to impose a severe or lenient penalty,
whether there is cause to deny a license, whether a particular land
use should be permitted, and whether a corporate reorganization is
fair.  Asimow, The Scope of Judicial Review of Decisions of California
Administrative Agencies, 42 UCLA L. Rev. 1157, 1224 (1995).  The
standard of review for an exercise of discretion is provided in
Section 1123.440.

As proposed to be revised in the First Supplement, subdivision (c) of Section

1123.420 would provide abuse of discretion review of an agency interpretation or

application of law if a statute delegates to the agency primary authority to apply

or interpret the statute, and expressly provides that the delegation is for the

purpose of this section.  Mr. Siegel asks for abuse of discretion review for various

agencies in the Department of Consumer Affairs where the Legislature has

delegated authority to determine what constitutes “unprofessional conduct” of a

professional licensee.  This is a question of application of law to fact.  The

agency’s determination of the underlying facts would be subject to substantial

evidence review, while the application of law to facts would be subject to

independent judgment review with appropriate deference to the agency.

The abuse of discretion standard under subdivision (c) is to continue the

present standard of review for specified agencies, requiring courts to uphold the

agency determination unless “clearly erroneous.”  The staff has found no case

applying a “clearly erroneous” standard of review in the licensing context, and

so is reluctant to impose such a strongly deferential standard in this context.
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Courts should have latitude to determine what degree of deference is

appropriate.  As said in Henning v. Division of Occupational Safety & Health,

219 Cal. App. 3d 747, 758-599, 268 Cal. Rptr. 476 (1990):

Where the language of the governing statute is intelligible to judges
their task is simply to apply it . . . .  Where the intelligibility of the
statutory language depends upon the employment of
administrative expertise . . . the judicial role ‘is limited to
determining whether the [agency] has reasonably interpreted the
power which the Legislature granted it.’

§ 1123.430. Review of agency fact finding

We have two more letters expressing concern about our proposal to limit

independent judgment review of agency fact-finding.  These are from attorney

Steven Feldman, writing for the Swimming Pool Chemical Manufacturers

Association, and from attorney Steven Pingel, writing for the Consumer

Attorneys Association of California and public employees generally.

Hearings of Department of Pesticide Regulation.  Mr. Feldman objects to the

proposed replacement of independent judgment review of fact-finding of the

California Department of Pesticide Regulation with substantial evidence review.

He is concerned about lack of procedural due process in DPR hearings, especially

lack of separation between prosecutorial and adjudicatory functions and bias.

He says there is “a growing perception that too much power is vested in

bureaucratic, non-elected, governmental regulatory agencies,” and that

independent judgment review is an essential protection against bureaucratic

power.

DPR hearings under Food and Agricultural Code Section 12999.4 are not

under the formal adjudication provisions of the Administrative Procedure Act.

However, DPR is not exempt from the new administrative adjudication bill of

rights, so it will no longer be possible for DPR to combine prosecutorial and

adjudicatory functions, and the presiding officer will be subject to

disqualification for bias.  Gov’t Code § 11425.10.  Mr. Feldman says that, despite

the administrative adjudication bill of rights, DPR hearing officers will remain

biased in favor of the agency, and that proving bias is “virtual impossibility.”

Section 1123.430 in the draft statute applies substantial evidence review to

fact-finding of all state agencies in APA and non-APA hearings, and in quasi-

legislative, ministerial, informal, and discretionary action.  The staff thinks no

persuasive case has been made for treating DPR hearings any differently from
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non-APA hearings of other state agencies.  The effect of substantial evidence

review of fact-finding will be softened considerably by our proposal to have

independent judgment review of questions involving application of law to fact.

State agency adjudicative proceedings exempt from administrative

adjudication bill of rights.  Mr. Feldman’s letter suggests a related question:

whether independent judgment review of fact-finding should apply to

adjudications by state agencies that are exempt from the new administrative

adjudication bill of rights.  These are:  Agricultural Labor Relations Board

(election certification, Lab. Code § 1144.5), Alcoholic Beverage Control Appeals

Board (appeals from decisions of Department of ABC, Bus. & Prof. Code §

23083), Department of Corrections and related agencies (Pen. Code § 3066; Welf.

& Inst. Code §§ 1778, 3158), Military Department (Mil. & Vet. Code § 105), Public

Employment Relations Board (election certification, Gov’t Code §§ 3541.3, 3563),

Public Utilities Commission (hearings under Public Utilities Act, Pub. Util. Code

§ 1701), Commission on State Mandates (disputes over state-mandated

programs, Gov’t Code § 17533), University of California (Educ. Code § 92001),

Department of Motor Vehicles (drivers’ license hearings, Veh. Code § 14112),

Franchise Tax Board (deficiency protest and jeopardy assessment hearings, Rev.

& Tax. Code §§ 19044, 19084), and State Board of Equalization (Gov’t Code

§ 15609.5).

The administrative adjudication bill of rights applies to an “adjudicative

proceeding,” which is “an evidentiary hearing for determination of facts

pursuant to which an agency formulates and issues a decision.”  Gov’t Code

§§ 11425.10, 11405.20.  A “decision” is “agency action of specific application that

determines a legal right, duty, privilege, immunity, or other legal interest of a

particular person.”  Id. § 11405.50.  Thus the administrative adjudication bill of

rights does not apply to quasi-legislative, ministerial, informal, or discretionary

action.  Fact-finding in these contexts will be subject to substantial evidence

review under the draft statute.  To apply independent judgment review to fact-

finding in state adjudications not subject to the administrative adjudication bill of

rights appears inconsistent with applying substantial evidence review to quasi-

legislative, ministerial, informal, or discretionary action.  On the other hand, to

apply independent judgment review to state adjudications not subject to the

administrative adjudication bill of rights would create an incentive for agencies

voluntary to apply the bill of rights under Section 11410.40.  We could do this as
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follows (the revision in subdivision (a) is discussed on page 2 of the basic

memorandum):

1123.430. (a) This section applies to a determination by the court
of whether agency action, other than a decision of a local agency in
an adjudicative proceeding, is based on an erroneous determination
of fact made or implied by the agency.

(b) The Except as provided in subdivision (c), the standard for
judicial review under this section is whether the agency’s
determination is supported by substantial evidence in the light of
the whole record.

(c) The standard for judicial review under this section of a
decision by a state agency in an adjudicative proceeding not subject
to the administrative adjudication bill of rights, Article 6
(commencing with Section 11425.10) of Chapter 4.5 of Part 1 of
Division 3 of Title 2 of the Government Code, is the independent
judgment of the court whether the decision is supported by the
weight of the evidence.

Practical feasibility of limiting independent judgment review of fact-

finding.  Mr. Pingel wants to keep independent judgment review of fact-finding

in public employee disability retirement cases and for local public employee

discipline.  On page 3 of the basic memorandum, the staff suggests language to

preserve independent judgment review of fact-finding in local agency

adjudications if the agency has not adopted procedural protections that include

the right to compel attendance of witnesses and production of documents by

subpoena, limited discovery, and the new administrative adjudication bill of

rights.  However, Mr. Pingel says “it is naive to think that permitting local

agencies to adopt superficially fair procedures will generally result in fair

decisions and eliminate the need for independent judgment review,” and gives

examples to support this view.

The letters from Mr. Pingel and Mr. Feldman, and several letters attached to

the basic memorandum, raise the question whether it will be practically possible

in the present draft to implement Professor Asimow’s recommendation to apply

substantial evidence review to most agency fact-finding.  This has proven to be

the most controversial aspect of the draft, and has brought the most vehement

objections.  At some point, the Commission may wish to consider whether we

should simply preserve existing law on standard of review of fact-finding, with a

view toward enacting the rest of the draft and working on review of fact-finding
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for separate legislation.  This could be done by revising Section 1123.430 as

follows:

1123.430. (a) This section applies to a determination by the court
of whether agency action is based on an erroneous determination of
fact made or implied by the agency.

(b) The Except as provided in subdivision (c), the standard for
judicial review under this section is whether the agency’s
determination is supported by substantial evidence in the light of
the whole record.

(c) In cases in which the court is authorized by law to exercise
its independent judgment on the evidence, the standard for judicial
review under this section is the independent judgment of the court
whether the decision is supported by the weight of the evidence.

The Comment would say that subdivision (c) continues the first sentence of

subdivision (c) of Code of Civil Procedure Section 1094.5(c) and case law

thereunder.

§ 1123.510. Superior court proper court for judicial review

Attorney Charles P. Scully, II, writing for the California Labor Federation,

AFL-CIO, echoes the comment of the Department of Health Services that there

may be a constitutional problem with limiting judicial review to superior courts.

The California Constitution gives the Supreme Court, courts of appeal, and

superior courts original jurisdiction in mandamus proceedings.  However, the

Supreme Court and courts of appeal decline to exercise original jurisdiction in

the first instance unless the issues presented are of great public importance and

must be resolved promptly.  Mooney v. Pickett, 4 Cal. 3d 669, 674-75, 483 P.2d

1231, 94 Cal. Rptr. 279 (1971); California Administrative Mandamus § 8.15, at 269

(Cal. Cont. Ed. Bar 1989); see 8 B. Witkin, California Procedure Extraordinary

Writs § 126, at 764 (3d ed. 1985).

The Comment to Section 1123.510 says that “Under Section 1123.510, the

superior court is the proper court for judicial review of agency action whether or

not issues of great public importance are involved.”  Nonetheless, it seems clear

the statute cannot limit the original jurisdiction given to the Supreme Court and

courts appeal by the California Constitution.  We could recognize this by adding

an express exception to the section:
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1123.510. (a) Except as otherwise provided by statute, the
superior court is the proper court for judicial review under this
chapter.

(b) Nothing in this section prevents the Supreme Court or courts
of appeal from exercising original jurisdiction under Section 10 of
Article VI of the California Constitution.

The Comment could say that, although the Supreme Court and courts of

appeal may exercise original mandamus jurisdiction in exceptional

circumstances, the superior courts are in a much better position to determine

questions of fact than are the appellate tribunals, citing Roma Macaroni Factory

v. Giambastiani, 219 Cal. 435, 437, 27 P.2d 371 (1933).

§ 1123.520. Superior court venue

For review of state agency action, Section 1123.520 provides for venue in the

county where the cause of action arose.  The Commission rejected Professor

Asimow’s recommendation, supported by the Attorney General, to limit venue

for review of state agency action to Sacramento County, or, if the agency is

represented by the Attorney General, in any county where the AG has an office

(Los Angeles, Sacramento, San Diego, and San Francisco).  The Commission was

primarily concerned about serving the convenience of private parties.  Mr. Siegel

renews this point for the Attorney General.  Does the Commission wish to

reconsider?

§ 1123.660. Type of relief; jury trial

Mr. Siegel suggests language to say the “court shall not award any relief

unless the facts pleaded in the petition for review support that relief.”  Under

existing law, the rules for amending pleadings in ordinary civil actions apply to

administrative and traditional mandamus.  California Administrative Mandamus

§ 8.43, at 295 (Cal. Cont. Ed. Bar 1989).  If the facts proved do not conform to the

facts pleaded, courts are extremely liberal in allowing amendments to the

pleadings to conform to proof, the only limitation being that recovery must still

be sought on the same general set of facts.  5 B. Witkin, supra, § 1139, at 554-55.

Mr. Siegel suggests the Comment refer to the statutes that allow amendment

of pleadings, but the staff is concerned the proposed statutory language might be

read to limit the right to amend to conform to proof.  Perhaps Mr. Siegel’s desire

to limit relief to that justified by the pleading is addressed by the revisions

proposed immediately below to the permissible relief by the court.
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Section 1123.660 in the draft statute broadly permits “appropriate relief,

whether mandatory, injunctive, or declaratory, preliminary or final, temporary or

permanent, equitable or legal.”  This broad language is needed to include the

broad remedies available in traditional mandamus, such as ordering

performance of a ministerial act, and to include the declaratory relief available to

review a regulation.  The Attorney General has consistently expressed concern

about the breadth of this provision as it applies to adjudications under the

Administrative Procedure Act.  Mr. Siegel suggests a special provision on judicial

relief for an adjudicative proceeding under the APA.  He would continue

language in the administrative mandamus statute, Code Civ. Proc. § 1094.5(f).

The staff has no objection.  To accomplish what Mr. Siegel suggests, we could

revise Section 1123.660 as follows:

1123.660. (a) The court may award damages or compensation
only to the extent expressly authorized by statute.

(b) The Except as provided in subdivision (c), the court may
grant other appropriate relief, whether mandatory, injunctive, or
declaratory, preliminary or final, temporary or permanent,
equitable or legal. In granting relief, the court may order agency
action required by law, order agency exercise of discretion required
by law, set aside or modify agency action, enjoin or stay the
effectiveness of agency action, remand the matter for further
proceedings, render a declaratory judgment, or take any other
action that is authorized and appropriate.

(c) The court may grant necessary ancillary relief to redress the
effects of official action wrongfully taken or withheld, but the

(c) In reviewing a decision in an adjudicative proceeding under
the Administrative Procedure Act, Chapter 5 (commencing with
Section 11500) of Part 1 of Division 3 of Title 2 of the Government
Code, the court shall enter judgment either commanding the
agency to set aside the decision, or denying relief.  If the judgment
commands that the decision be set aside, the court may order
reconsideration of the case in light of the court’s opinion and
judgment, and may order the agency to take such further action as
is specially enjoined upon it by law.

(d) The court shall only grant relief justified by the general set of
facts alleged in the petition for review.

(e) The court may award attorney’s fees or witness fees only to
the extent expressly authorized by statute.

(d) (f) If the court sets aside or modifies agency action or
remands the matter for further proceedings, the court may make
any interlocutory order necessary to preserve the interests of the
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parties and the public pending further proceedings or agency
action.

(e) (g) All proceedings shall be heard by the court sitting
without a jury.

The Comment would say nothing in this section authorizes the court to

interfere with a valid exercise of agency discretion or to direct an agency how to

exercise its discretion, citing Section 1121.140.  This is consistent with the last

clause in Code of Civil Procedure Section 1094.5(f) (“the judgment shall not limit

or control in any way the discretion legally vested in the respondent”).

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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