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Second Supplement to Memorandum 96-3

Unfair Competition: Status of Study (Comments from Coalition of
Manufacturers for the Responsible Administration of Proposition 65)

We have received a letter from Stanley W. Landfair, McKenna & Cuneo, Los

Angeles, on behalf of the Coalition of Manufacturers for the Responsible

Administration of Proposition 65, which is attached. (The voluminous

appendices have not been reproduced, but will be available at the meeting.)

The letter speaks to the issue of the need for reform of the unfair competition

statute, and also comments on the staff draft statute that has been before the

Commission at previous meetings. We have not analyzed the substantive

comments for this meeting, but will do so if the Commission decides to proceed

with the study.

As to the issue of whether there is a problem, Mr. Landfair’s letter makes

several points:

• There has been an “explosive growth in recent years in the number of
claims initiated against manufacturers and distributors of chemical
products …alleging violations of the warning provisions of Proposition
65. These lawsuits typically seek civil penalties under Proposition 65,
injunctive relief under Proposition 65 and the Unfair Competition Act,
restitution under the Unfair Competition Act, and (sometimes most
significantly) attorneys’ fees and costs pursuant to Cal. Civ. Proc. Code §
1021.5.” (See Exhibit pp. 1-2.)

• “It has been the prevailing practice of Proposition 65 plaintiffs to allege
parallel claims under both Proposition 65 and the Unfair Competition
Act….” (See Exhibit p. 2.)

• “It is the view of the Coalition that most of the actions initiated under
Proposition 65 … have little legal merit and no social value, but are
instituted instead as nuisance suits, to be settled for the costs of
defense.… These suits typically are settled as nuisance claims, for
amounts ranging from $10,000 to $50,000 each.” (See Exhibit p. 2.)

• “The Unfair Competition Act claims add nothing substantive to the
underlying claims, and serve only to increase the scope of the possible
penalty, to the point that defending the case on the merits is not
feasible.” (See Exhibit p. 3.)
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• “The Unfair Competition Act claims are used to expand the period of
limitations, such as to revive claims that otherwise would have expired
under Proposition 65.…” (See Exhibit p. 3.)

• “The Unfair Competition Act is used by private party plaintiffs in cases
where the Attorney General or other public prosecutors have asserted
primary jurisdiction under Proposition 65 for the purpose of instituting a
second, duplicative lawsuit, merely for the purpose of collecting
attorneys fees and costs ….” (See Exhibit p. 3.)

• “The Unfair Competition Act is used to circumvent the jurisdictional
limitations of the federal and California occupational Safety and Health
Acts to create a private right of action where none exists or is
permitted.” (See Exhibit p. 3.)

The Coalition supports the draft statute insofar as it addresses some of these

problems and urges the Commission to consider clarifying (1) “that claims

predicated solely on violations of specific statutes are made subject to the statute

of limitations for the underlying statute” and (2) mandating an automatic stay of

litigation of Unfair Competition Act claims that are the subject of pending

administrative proceedings. (See Exhibit pp. 3-4.)

The Coalition letter provides significant input on the issue before the

Commission in Memorandum 96-3: whether anyone thinks there are practical

problems with the unfair competition litigation statutes that can profitably be

addressed by the Commission.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary

– 2 –




























