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Memorandum 96-2

Homestead Exemption: Proceeds Exemption

At the December meeting, the Commission requested the staff to provide

more information on the policies and operation of an exemption for proceeds of

the sale of a homestead. This memorandum discusses this issue and also presents

some statutory issues that remained unresolved at the last meeting. Depending

on the Commission’s determination of the policy issues, the statutory issues will

need to be decided so that the homestead exemption bill (approved at the

November meeting) can be revised.

The recommendation as earlier approved has been introduced by Senator

Kopp as Senate Bill 1368. A copy of the recommendation as approved in

November is attached to this memorandum. It includes the proceeds exemption

feature but makes it inapplicable against a support creditor unless the debtor

applies to the court for an order granting all or part of the exemption taking into

account the needs of the debtor and all the persons the debtor is required to

support. Any revisions approved by the Commission can be offered as

amendments to the bill before it is heard.

HOMESTEAD PROCEEDS EXEMPTION

Background

A summary of the existing proceeds exemption is set out in the attached

recommendation on page 4. The statutory language is in Section 704.720

(automatic homestead exemption) on page 12 and Sections 704.960-704.965

(homestead declaration) on pages 20-21.

The policy supporting the proceeds exemption under the homestead

declaration provisions — dating back to the early years of the Civil Code version

of the statute that preceded the revision made by the Enforcement of Judgments

Law in 1983 — is to provide a continuing protection and a degree of portability.

Under the special circumstances of competing judgment liens and homestead

declarations under former law, the exemption would have been lost if the

judgment debtor moved to a new home in a county where a judgment lien had
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been recorded, due to the rule that the first paper filed prevailed. Hence, the

dragnet judgment lien could prevent any later homestead declarations, even

though the debtor had protected the first home by recording the declaration

before any judgment lien attached to it. This in turn would defeat the

constitutional purpose to protect the family home, except in the limited case

where a debtor recorded the homestead declaration first and never moved after

the judgment lien attached.

Under the existing automatic exemption, a judgment debtor cannot sell the

home without satisfying or removing the judgment lien, in effect applying the

homestead exemption to the satisfaction of the judgment. Describing a similar

situation in Oregon law, Prof. Frank Lacy wrote:

In consequence a judgment debtor’s mobility — likely to be of
particular importance to a person who is having trouble making it
in his present location — was appreciably curtailed; he was, in a
very real sense, a “prisoner in his home.”

Lacy, Homestead Exemption — Oregon Law: Still More, 8 Willamette L. Rev. 327,

327 (1972).

It might be argued that a voluntary sale proceeds exemption is unnecessary

because the debtor can declare bankruptcy and have the benefit of the exemption

through the bankruptcy court by claiming the state set of exemptions under Code

of Civil Procedure Section 703.140. This is a rather dramatic solution to the

problem and one that may not be best under the circumstances. Bankruptcy may

also be unavailable. However, bankruptcy does provide a safety valve in the

event that the voluntary proceeds exemption in the declared homestead cannot

be preserved in the automatic homestead exemption.

The amount of the California homestead exemption — $50,000 to $100,000 —

magnifies the consequences of these rules. There is no escaping a fundamental

difficulty in value-based homestead exemptions: the amount needed to protect

the home has to be set high enough to discourage forced sales, but this amount

may seem grossly excessive as a cash fund that cannot be reached by creditors.

Prof. Vukowich, for this and other reasons, argued against providing a

homestead exemption:

The homestead exemption is undesirable as a matter of policy
since it removes substantial assets from creditors without
commensurate benefits to society from home ownership by debtors.
In many jurisdictions the value limitation placed on the debtor’s
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equity in his homestead is so low that the exemption does not
permit him and his family to maintain their home. Since the
debtor’s equity in the home exceeds the value of the exemption,
creditors may force the sale of the home; the debtor is paid in cash
the dollar amount of the exemption, and the creditor is paid the
remainder, not to exceed the amount of the debt owed. The money
paid the debtor usually is exempt for six months or a year. The
purpose of granting an exemption of the cash in the debtor’s hands
is to allow him to reinvest it in a new homestead. However the
amount of cash is usually so small that no new homestead can be
purchased. Consequently, during the six months or one year that
the debtor holds the cash, his creditors cannot reach the cash, and
the debtor cannot purchase a home. The debtor might spend the
money during the time, and his creditors might be denied this asset
for collection. Whether or not the debtor has the money at the end
of the six months or year, the policies of the state are frustrated: the
debtor has no home and the creditors’ rights to collect are delayed
for a significant time or lost altogether.

Setting the values of homestead exemptions at realistic levels
unfairly compromises the rights of creditors. To remove $10,000 to
$40,000 [the higher amounts 25 years ago] from the reach of
judgment creditors when debtors and their families easily can
establish homes in rental units defers too greatly to the interests of
debtors. Nor is home ownership essential to family protection or
debtor rehabilitation. Even the $5,000 exemption [now $15,000]
recently recommended [in bankruptcy] is undesirable, since the
amount thus denied creditors is great.

In summary, a comparison of the rather weak need for debtors
to own their own homes with the significant impact substantial
homestead exemptions have on creditors indicates that homestead
exemption laws should be repealed.

Vukowich, Debtors’ Exemption Rights, 62 Geo. L.J. 779, 806-07 (1974) (footnotes

omitted). It does not appear that the professor’s opinion has been very

persuasive in state legislatures over the two decades since it was published.

Other Law

We have not made an exhaustive survey of the current state of the law

concerning the exemption of homestead proceeds. Secondary sources suggest

that almost all states have some form of homestead protection (all but five or six),

and that a significant number of them protect voluntary proceeds by statute

(more than 10) . See S. Riesenfeld, Creditors’ Remedies and Debtors’ Protection

305 n. 21 (2d ed. 1975); Vukowich, supra, 62 Geo. L.J. at 833; see also R. Leonard,
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Money Troubles: Legal Strategies To Cope with Your Debts, Appendix 2 (2d ed.

1993). However, without examining the law in detail, it is difficult to come to any

definitive conclusions on the exact numbers and the specific procedures and

limitations that apply. As to the issue of whether disposition of the proceeds

should be controlled, Prof. Vukowich writes that “[a]lthough many states require

the debtor to hold the proceeds with the intention of acquiring a new homestead,

a significant number do not” — the latter class including California’s declared

homestead exemption.

Uniform Exemptions Act. Section 9 of the Uniform Exemptions Act

promulgated by the National Conference of Commissioners on State Laws in

1976 provides a general rule for tracing exempt property. In relevant part, it

provides:

(a) If property, or a part thereof, that could have been claimed as
an exempt homestead … has been sold or taken by condemnation,
or has been lost, damaged, or destroyed and the owner has been
indemnified therefor, the individual is entitled to an exemption of
proceeds that are traceable for 18 months after the proceeds are
received.…

(c) [P]roceeds exempt under this Act are traceable under this
section by application of the principle of first-in first-out, last-in
first-out, or any other reasonable basis for tracing selected by the
individual.

The comment notes that the section “protects proceeds of the sale or loss of

property for the purpose of enabling the individual debtor to replace the

property, a feature found in many homestead statutes or implied by the courts in

construing the homestead laws.” The Uniform Exemptions Act does not attempt

to restrict the use of the proceeds to the intended purpose of replacement. The

amount of the homestead exemption under the uniform act is $10,000 (in 1967

dollars). Only Alaska appears to have adopted this uniform act.

Arizona. The homestead exemption in Arizona is even more generous than

ours. Arizona provides a $100,000 dwelling exemption to any resident over 18.

Ariz. Rev. Stat. Ann. § 33-1101 (Supp. 1995). The exemption continues in

identifiable cash proceeds of a voluntary or involuntary sale of the property for

18 months after the date of sale or until a new homestead is established with the

proceeds, whichever period is shorter. The homestead is applied by operation of

law and no written claim or recording is required. Id. § 33-1102. A procedure is
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provided for forcing the debtor to designate the property to which the exemption

is to be applied.

Maine. A homestead exemption of $12,500-$25,000 or up to nearly $120,000 for

persons over 60 or disabled persons is provided. Maine Rev. Stat. Ann. tit. 14 §

4422 (Supp. 1993). Interestingly, the super-exemption for the disabled or elderly

does not apply to judgments based on torts involving other than ordinary

negligence on the part of the debtor. Proceeds of any sale of an exempt

homestead are exempt for six months from the date of receipt “for purposes of

reinvesting in a residence within that period.” Id.

Oregon. A $25,000-$33,000 homestead exemption is provided without the

necessity of a claim. Or. Rev. Stat. Ann. § 23.240 (Butterworth Supp. 1994). The

exemption is not impaired by sale of the property. Proceeds remain exempt for a

period of one year if held “with the intention to procure another homestead

therewith.” Id. A procedure is provided for determining and discharging a lien

on homestead property transferred or to be transferred by a homestead claimant.

Id. § 23.280. Like California, Oregon law provides a scheme for discretionary

division of the homestead exemption in cases involving competing support

obligations. Id. § 23.242.

Texas. The homestead in Texas is based on acreage, not value. An urban

homestead consists of not more than one acre, in one or more lots, together with

improvements, whereas a rural homestead consists of 100-200 acres, in one or

more parcels, together with improvements. Tex. Prop. Code Ann. § 41.002 (West

Supp. 1996). Proceeds are exempt for six months after date of sale. Id. § 41.001(c).

Wisconsin. A resident homeowner is entitled to an exemption of $40,000. Wis.

Stat. Ann. § 815.20 (1994). Proceeds of a sale are exempt in this amount “while

held, with the intention to procure another homestead with the proceeds, for 2

years.” Id.

DRAFTING ISSUES

Protective Rules on Proceeds Exemption

At the November meeting, the Commission approved the homestead

exemption recommendation (see attached copy) subject to working out

additional rules to restrict the freedom to dispose of exempt proceeds from sale

of a homestead. The intention is to honor the purpose of the exemption by

shielding proceeds for up to six months to enable the debtor to purchase another
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home. The staff has sought to work with the title companies to develop an

appropriate procedure that does not place burdens on the title insurance

industry. The staff has been conferring with the California Land Title

Association, but as yet we have not gotten CLTA’s final input.

The staff believes that the proposal set forth in Memorandum 95-75, and

repeated here, would satisfy these goals. The proposed procedure is intended to

preserve the proceeds for use in the purchase of another home in California and

not to provide a large cash fund for the use of the debtor for some other purpose.

The following draft provides that all homestead proceeds, whether from a

voluntary or involuntary sale, should be restricted to the purchase of another

home within six months of the time proceeds are payable to the debtor. The

Commission should consider whether the restriction should apply only as to

voluntary sales. If a debtor’s house burns down or is destroyed in an earthquake

or flood, should the debtor be able to use the insurance proceeds in the amount

of the homestead exemption ($50,000-$100,000) for any purpose? Existing law

provides no restriction on the use of proceeds from an involuntary sale through

execution or condemnation or of insurance for damage or destruction of the

home. However, in view of the sizable exemption provided for homesteads, it

seems a fair trade-off that the proceeds be restricted to the purpose of providing

a home for the debtor and the debtor’s family. Note, however, that this limitation

would not apply in bankruptcy.

The draft also restricts the proceeds exemption to the purchase of another

home in California. We have not found any other statute, of the several

examined, that explicitly provides this type of limitation. However, it is implicit

in many states’ laws which restrict their exemptions to residents of the state. The

exemption would obviously evaporate the instant the debtor moved to another

state and one cannot qualify out-of-state property for a homestead exemption in

any jurisdiction we know of. Some jurisdictions have preconditions to satisfying

the law that would require purchase in that state, such as registering a mobile

home or having acquired property six months before execution. Thus, the

limitation is not particularly novel.

To provide otherwise would add potentially significant burdens to the

creditor’s attempt to enforce the money judgment and invite debtors to attempt

to leave the state to defeat the judgment lien. While some may think it is simply

part of the game to defeat judgment liens, the policy of the law should be to

encourage benign liens of record, such as the judgment lien, which do not

– 6 –



generally disrupt debtors’ possession of their homes. If too many limitations and

costs are imposed on judgment liens, creditors may be compelled to use

execution and force debtors out of their homes.

The following draft shows the additional revisions that would need to be

made in Section 704.720 as set out in the attached recommendation (p. 12) to

control the proceeds exemption:

Code Civ. Proc. § 704.720 (amended). Homestead exemption

SEC. 5. Section 704.720 of the Code of Civil Procedure is amended to
read:

704.720. (a) A homestead is exempt from enforcement of a money
judgment as provided in this article and is exempt from sale under this
division to the extent provided in Section 704.800.

(b) The proceeds from a disposition of a homestead are exempt for the
purpose of purchasing another homestead in this state under the following
conditions:

(1) If a homestead is sold under this division or is damaged or destroyed
or is acquired for public use, the proceeds of sale or of insurance or other
indemnification for damage or destruction of the homestead or the proceeds
received as compensation for a homestead acquired for public use are
exempt in the amount of the homestead exemption provided in Section
704.730 for a period of six months after the date the proceeds are actually
received by become payable to the judgment debtor.

(2) If a homestead is voluntarily sold, or otherwise sold in a manner not
described in paragraph (1), the proceeds of sale are exempt in the amount of
the homestead exemption provided in Section 704.730 for a period of six
months after the date of the sale.

(3) If a homestead exemption is applied to other property of the
judgment debtor or the judgment debtor’s spouse during the six-month
period provided in paragraph (1) or (2), the proceeds exemption terminates.

(c) If the judgment debtor and spouse of the judgment debtor reside in
separate homesteads, only the homestead of one of the spouses is exempt
and only the proceeds of the exempt homestead are exempt.

(d) The exemption of proceeds provided in paragraph (2) of subdivision
(b) does not apply to the enforcement of a judgment for child, family, or
spousal support, unless the judgment debtor obtains an order, on noticed
motion, that the proceeds are exempt in all or part. In making this
determination, the court shall apply the standards provided in subdivision
(c) of Section 703.070.

(e) Unless otherwise agreed by the judgment debtor and judgment
creditor, proceeds exempt or claimed to be exempt under this section shall
be deposited with the court. At any time during the six-month exemption
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period, the court shall, on noticed motion of the judgment debtor, make an
order applying the proceeds to the purchase of another dwelling in this
state. Unless the judgment debtor purchases another dwelling in this state
during the six-month exemption period, the court, on noticed motion, shall
order the proceeds applied to the satisfaction of the judgment.

(f) The proper court for filing motions under this section is the court
where an application for an order of sale of the dwelling would be made
under Section 704.750.

Comment. Subdivision (a) of Section 704.720 is revised for clarity and for
consistency with other exemption provisions. See, e.g., Sections 703.010,
704.010, 704.020.

Subdivision (b) is amended to adopt as a general rule the exemption for
proceeds of voluntary sales under former Section 704.960 (homestead declaration)
and to make clear that the purpose of the proceeds exemption is to permit the
debtor to attempt to buy another dwelling in California. Subdivision (b)(1) is
amended to provide that the six-month exemption period runs from the date when
the proceeds become payable to the debtor rather than when the debtor actually
receives the proceeds. This revision is necessary to conform with the procedure in
subdivision (e) for restricting the judgment debtor’s access to the exempt
proceeds. Subdivision (b)(3) is generalized from the last clause of former
subdivision (b) of this section. See also Section 703.080 (tracing exempt funds).

Subdivision (d) is a new provision which implements the application of the
general rule on equitable division of exemptions in Section 703.070 in a situation
where the judgment debtor has multiple support obligees. Unlike the general rule,
however, subdivision (d) places the burden on the judgment debtor to file the
motion and seek the court order.

Subdivision (e) provides a new procedure for restricting the judgment debtor’s
access to the exempt proceeds, in fulfillment of the purpose of the homestead
exemption.

Subdivision (f) specifies the proper court for proceedings under this section.

Family Support Council Suggestions

The attached letter from John Higgins on behalf of the Family Support

Council, suggests a revision of draft Section 704.720(d). (This letter was originally

presented in the Second Supplement to Memorandum 95-75, on the agenda for

the December 1995 meeting, but decision on the issue was postponed.) Mr.

Higgins suggests that the procedure for obtaining an equitable division of the

homestead exemption among the persons the debtor is required to support

should be available only if the debtor has additional child, family, or spousal

support obligations. In other words, a debtor who could claim only the need to

support himself or herself would not be allowed to seek a court order applying

the exemption in the case of enforcement of child, family, or spousal support

against proceeds of the voluntary sale of a homestead. The concern expressed by

Mr. Higgins relates to whether the procedure should be available in the absence
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of competing support creditors, permitting the court to take the judgment

debtor’s own needs into account and whether the court should be able to

consider “all other relevant circumstances” in such a case.

The Commission needs to consider whether this limitation should be

adopted. The staff does not think the “all other relevant circumstances” language

is very significant and that it would be an exceedingly rare case where a court

would allow all or part of the exemption based on the judgment debtor’s

individual needs as against the needs of the persons the debtor is required to

support. The general standard in Section 703.070 (which is unchanged since its

enactment in 1982) assumes that the court will balance the needs of all of these

persons and make an equitable division of the property. As a general rule, it

permits support creditors to invade the exemptions to which the debtor is

normally entitled. As noted in the Commission’s comment to the section, it is

generalized from the case law on dividing earnings. In Rankins v. Rankins, 52

Cal. App. 2d 231, 234-35, 126 P.2d 125 (1942) (cited in the comment), the court

stated: “Obviously, the husband cannot be deprived of the means of livelihood,

even for the most solemn obligation to others. He cannot earn without eating.

Equally, the second family, which is authorized by our laws, is entitled to

support.”

The staff still believes this is the best rule. We doubt that there is a significant

risk that debtors will obtain overreaching court orders under the proposed

procedure. However, if a more limited rule is desirable for practical reasons

(such as the assumption that the debtor will always be able to fend for himself,

probably from money he has hidden from the creditor), the procedure in draft

Section 704.720(d) could be restricted to other support obligations as proposed by

Mr. Higgins.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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