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Memorandum 95-74

Administrative Adjudication by State Agencies: Followup Legislation

Attached as Exhibit pp. 1-5 is a draft of the provisions we have accumulated

to date for followup legislation on administrative adjudication by state agencies.

This memorandum presents a couple of additional matters for possible inclusion

in the legislation, suggested in the letter of the Office of Oil Spill Prevention and

Response (OSPR). See Exhibit pp. 6-7.

Interim Regulations

The administrative adjudication legislation provides a simplified procedure

for adoption of interim regulations for agencies to implement the new

provisions. See Gov’t Code § 11400.20. OSPR points out that the simplified

procedure is too narrowly drawn; it is limited to regulations designed to

implement new Chapter 4.5 (commencing with Section 11400), whereas some

agencies may need to adopt regulations in light of revised Chapter 5

(commencing with Section 11500) as well. The staff believes this point is well-

taken, and would expand Section 11400.20 as suggested by OSPR:

Gov’t Code § 11400.20 (amended). Adoption of regulations
11400.20. (a) Before, on, or after July 1, 1997, an agency may

adopt interim or permanent regulations to govern an adjudicative
proceeding under this chapter or Chapter 5 (commencing with
Section 11500).

(b) Except as provided in Section 11351:
(1) Interim regulations need not comply with Article 5

(commencing with Section 11346) or Article 6 (commencing with
Section 11349) of Chapter 3.5, but are governed by Chapter 3.5
(commencing with Section 11340) in all other respects.

(2) Interim regulations expire on December 31, 1998, unless
earlier terminated or replaced by or readopted as permanent
regulations under paragraph (3). If on December 31, 1998, an
agency has completed proceedings to replace or readopt interim
regulations and has submitted permanent regulations for review by
the Office of Administrative Law, but permanent regulations have
not yet been filed with the Secretary of State, the interim
regulations are extended until the date permanent regulations are
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filed with the Secretary of State or March 31, 1999, whichever is
earlier.

(3) Permanent regulations are subject to all the provisions of
Chapter 3.5 (commencing with Section 11340), except that if by
December 31, 1998, an agency has submitted the regulations for
review by the Office of Administrative Law, the regulations are not
subject to review for necessity under Section 11349.1 or 11350.

Comment. Subdivision (a) is amended to permit use of the
procedure provided in this section for adoption of interim or
permanent regulations under the formal hearing procedure,
Chapter 5 (commencing with Section 11500).

OSPR Oil Spill Cleanup Regulations

OSPR has asked if it could use our administrative adjudication followup bill

as a vehicle to correct an oversight in legislation enacted last session affecting oil

spill cleanup regulations. Specifically, SB 1083 (Beverly), enacted as 1995 Cal.

Stat. ch. 265, transfers authority to enact regulations governing licensing and use

of oil spill cleanup agents from the Water Resources Control Board (WRCB) to

the Administrator for Oil Spill Response, effective January 1, 1996. The legislation

fails to continue existing WRCB regulations in effect until the Administrator has

an opportunity to review and revise them.

The staff has no problem with making our bill available as a vehicle for the

purpose of keeping existing regulations in effect temporarily, provided this does

not create any opposition for our bill. There is some indication, however, that the

existing regulations may be obsolete. Moreover, the OSPR draft goes beyond

continuation of existing regulations; it also transfers former WRCB enforcement

authority to OSPR, which may be beyond the intended scope of the 1995

legislation. The OSPR draft takes the following approach (as revised to reflect

Office of Administrative Law style):

Gov’t Code § 8670.13.2 (added). Regulations on licensing and use
of oil spill cleanup agents

8670.13.2. (a) Regulations set forth in Title 23, California Code of
Regulations, Sections 2304 through 2336 shall be deemed to be
regulations adopted by the administrator pursuant to Section
8670.13.1. These regulations shall remain in effect until repealed or
amended by the administrator.

(b) The administrator shall license oil spill cleanup agents in
accordance with Title 23, California Code of Regulations, Sections
2304 through 2336 and shall assume all duties, authorities and
responsibilities previously provided to the Water Resources

– 2 –



Control Board affecting the licensing and regulation of use of oil
spill cleanup agents.

The staff is seeking input on these matters from interested persons, including

the author and sponsors of the 1995 legislation, the regulated industry, and the

Office of Administrative Law. There is enough uncertainty about this, in the

staff’s opinion, that for now we would not include it in our followup legislation.

If we can get agreement on the provision and its phrasing from the interested

parties in a timely fashion, we would add it to the bill later.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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