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Dear California Law Revision Commisgsion:

T am writing because I am unable to attend your neeting on
December 8, 1995, where you will consider the Tentative
Recommendation ("TR®} regarding judicial review of agency action.
1 have been involwved in a long trial involving the digmigsal of a
tenured teacher, and the hearing is occurring on December 9.

I am writing because the December 1, 1995, Memorandum
("Memo™) prepared by your staff misunderstands California labor
law, misrepresents the impact of the elimination of the
independent judgment test for dealing with fundamental or vested
righte, and proposes a change which would deprive employees
throughout the State of rights they enjoy under statutes and
cases. I continue to oppose, in the strongest possible termsg,
your tentative recommendation to apply the substantial evidence
teat in all cases involving ordinary mandate under C.C.P. §1085.
The "compromise" of providing substantial evidence review in
C.C.P. §1094.5 cases for agencies that adopt the Adminigtrative
Adjudication Bill of Rights is not gatisfactory. The laws which
govern tenured teachers in 70 community college districts, 1000
school districts, and the University of California require
application of the independent judgment test. Taking away that
rest would not be "compensated® by application of the
adminigtrative adjudication bill of rights. Tocal agencies such
as citieas, counties, and special districts also have special
provisions for adjudication of employee rights. To take away the
independent judgment test and to substitute the administrative
adjudication bill of rights would significantly reduce the
protections afforded these employees.
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As T explain in this presentation, your review of agency
fact finding is flawed because it begins with the grroneous
premige that California is the "only *urisdiction" in the United
States that uses the independent judgment standard for judicial
review of agency action. Professor Asimow’s conclugion on this
gsubject should more appropriately be characterized as =cience
fiction rather than scholarly research, and are unworthy of
credence. For the reasons set forth below I strongly recommend
that you return the "standard of review" subject to your staff
for further consideration and comment. In this regard I also
wish to emphasize that the Law Revision Commission apparently did
not solicit the views of the State Bar of California, Labor and
Employment Law Section, regarding the proposed changes in C.C.P.
§§1094.5 and 1085. The members of this section have a direct
interest in this subject matter. However, the Public Law
Section, which is composed principally of county counsels and
other management representatives was contacted. It ia essential
to a fair resolution of this matter that the Labor and Employment
L.aw Section have an adequate opportunity to participate in this
review.

I. CALIFORNIA IS NOT ALONE IN USING THE INDEPENDENT JUDGMENT
STANDARD FOR JUDICIAL REVIEW OF AGENCY ACTION.

The tentative recommendation dated August 18, 1995, atates
that California has an antiquated provision for judicial review
of agency action. {(TR: p. 3) The TR is replete with contentions
that the "awkward hybrid" of review in California is the result
of historical developments such that California is unique. The
TR mistakenly asserts:

ncalifornia is the only jurisdiction in the
United States that uses the independent
judgment standard for judicial xeview of
agency action." (TR: p. 9)

Tt is obvious that this mistaken analysis is central to the
proposal of your consultant Michael Asimow. For instance,
Professor Asimow also mistakenly makes the same assertion in his
law review article The Scope of Judicial Review of Decisions of
California Administrative Agencies, 42 UCLA Law Review 1157

{1995), at p. 1161, 1163-1164 (cited herein as "Asimow”). In his
article, Profeggor Asimow wrondgly asserts:

"In California {(but not elsewhere}, the
single most controversial issue concerns the
scope of judicial review of agency findings
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The independent judgment approach is
idicsyncratiec to Califernia. It is not
followed by any other state or the federal
government.® Id. at 1161, 1163 (italics
supplied except for last italics).

when I first read Professor Asimow’s statement in the TR at
p. 5, that California is the only jurisdiction that uses the
independent judgment standard, 1 wae skeptical as Professor
poimow offered no citation for this broad, general, unequivocal
statement. I assumed that I would find authority for this
proposition in his UCLA article, since it is cited at page 3 of
the TR. I was also skeptical because of my general knowledge of
other states -- having formerly worked for the National Labor
Relations Board in Pennsylvania, the U.S. Department of Justice,
Civil Rights Division, the California Agricultural Relations
Boaxrd (where I served as Regional Attorney in Fresnc), and Van
Bouryg, Weinberg, Roger & Rosenfield (representing hundreds of
unions), and at my own firm, I have acquired, in over 25 years,
an extensive labor law knowledge {(and, I have taught labor law}.

When I finally obtained a copy of Professor Asimow's article
T waa dumbfounded to find that he again offered no citation to
support his claim at p. 1163 that the independent judgment
approach is "idiosyncratic" to California and is not followed "by
any other state or the federal government." I now conclude that
because Professor Asimow is a UCLA law professor and published
his article in the UCLA Law Review, that he was not held to the
game standard that might be expected had he published his article
at another institution. I expected a lengthy footnote describing
the laws of other jurisdictions -- there was none. More
gignificantly, his claim is wrong when it comes to judicial
review of employee rights cases. Although he may be an expert in
business, tax and land use, his article discloses a stunning
unawareness of the law which governs employee relations in
california, in other states, and in the federal system.

For this Commission to rely upon this unsupported and
inaccurate statement as one of the principle undexrpinnings of the
recommended change in the scope of review would be unprecedented
and unjustifiable.

Professor Asimow writes in his article that California uses
an independent judgment approach, and that this approach is not

followed by any other state or the federal government. No
authority is cited for this general proposition, which is a

3
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crucial underpinning of his argument that the independent
“udgment approach should be done away with. I am certain many
states use the independent judgment standard to review veated
rights, 1In my brief review this week, and based on my
experience, please consider a sampling:

1. Colorado has a law known as the Teacher Employment,
Compensation and Dismigssal Statute. In §22-63-302, the
procedural for dismissal of tenured teachers, and judicial review
is discussed. A copy of the annotated Colorado atatute is
attached. The statute provides that a teacher facing termination
should be given written notice of the charges, and a hearing
before an administrative hearing officer. The hearing officers
are impartial individuals with experience in conducting hearings
and with experience in labor or employment matters. The employer
carries the burden of proof. The administrative hearing officer
makes a recommendation to the employer, enters a written order,
which may dismiss or retain the teacher. If the school board
digmisses the teacher, the teacher may file an action for review
in the court of appeals. Two standards apply. depending upon the
situation:

a. If the decision of the board to dismiss the teacher
was made over the hearing officer’s recommendation of retention,
the court of appeals, which will either affirm the decision of
the board or affirm the recommendation of the hearing officer,
baged upon the court's review "of the record as a whole and the
court’s own judgment as to whether the board’s decision or the

hearing officer’s recommendation has more support in the record
as a whole." {§22-63-302 {10}{c}.) (emphasis added)

b. If the decigion of the board to dismiss the teacher
was in accordance with the recommendation of the hearing officer,
the court of appeals shall review the record to determine whether
the action of the hoard was arbitrary, capricious, or legally
impermisgsible.

As is plainly evident, Colorado employs the independent
judgment test for dismissals of a tenured teacher where the
hearing officer’s recommendation was in favor of retention, and
the board's decision was in favor of dismissal, Where both the
hboard and the hearing officer recommend termination, the atandard
is one of "arbitrary or capricious" action, oxr whether the
dismigsal was legally impermissible. Thus, Coloradc employs the
independent judgment test for the termination of tenured teachers
in the above situation.
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2. In federal service, employee claims of
discrimination in employment decisions often go before an ALJ.
But, federal employees, if they lose, are entitled to de novo
federal court hearings. (5 U.8.C. §7703.)

3, In his article Professor Asimow himself writes that
"some states utilize independent judgment for particular
gituations." (Asimow, Id. at 1164, fn. 13, citing Texas)

Cases dealing with employee rights are different than tax
and land use cases. Professor Asimow’s article suggests that
every type of situation should be treated with a broad
ngubstantial evidence" brush. In wrongly believing that
California is the only state to require a review in court to
exercise "“independent judgment® this Commission is acting on an
incorrect premise.

II. THIS COMMISSION’S VIEW OF EMPLOYMENT LAW IN CALIFORNIA IS
FLAWED .

I have read with great concern Professor Asimow’s article
where it projects an incorrect view of California employment and
labor law. There is only one area in which I agree with
Profesaor Asimow -- the law should provide that reviewing courts
defer to credibility determinations of independent administrative
law judges or arbitrators. Professor Asimow is correct that
there is a split of authority on this subject. (See Asimow, Id.
at 1168, and fn. 35) There are several cases which convincingly
explain that credibility determinations should be made by the
finder of fact who observed the witnesses, not a later reviewing
court. But with this one exception, his representatiocn of
California law is flawed.

A, There is a Legitimate Basis For Requiring The
Independent Judgment Test For The Dismimsal of Tenured
Teachers And the Substantial Evidence Test For The Non-
Retention or Non Rehire of Prokationary Teachers.

Professor Asimow writes that an administrative decision
having a pecuniary impact does not always ¢all for independent

judgment review, citing Turner v. Board of Trustees 16 Cal.3d
818, 129 Cal.Rptr. 443 {1976} (dismigsal of probationary teacher
for cause). Thie characterization of the Tuxrnexr case ia
inaceurate -- Turner was not dismissed for cause -- he was "not

rehired" at the conclusion of his contract, and denied a third
probationary year of employment. This ig a significant
difference recognized by union and management attorneys --
probationary teachers are afforded lesser rights than tenured

9
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teachers. Professor Asimow writes that he defies anyone to
provide a "principled explanaticn" or to "distinguish the
pecuniary impact cases which do and do not call for independent
judgment . " Id, at fn. 51, p. 1173. I have done so, and
virtually any labor lawyer can provide this explanation -- it is
Profeseor Asimow’s unfamiliarity with labor law which causes him
to misunderstand the simple explanation. For your edification I
attach one page of the Turner decision which clearly explains the
distinction between the vights afforded tenured versus
probationary faculty. I can only surmise that like the trial
court judge who, in a substantial evidence case may entrust the
reading of the transcript to a "law clerk," Professor Asimow
relied on an assistant and did not himself read every woxd of
Turner.

professor Asimow continues to reveal his unfamiliarity with
labor law on p. 1174, and especially at fn. 55 where he writes:

"The scope of review of school board
decisions invelving teachers is particularly
problematic, Both a school district and a
teacher receive independent judgment review
of an ALJ’'s decision reversing or upholding
the discharge of a permanent teacher . . .
However, an ALJ's decision upholding a school
district's decision not to rehire a
probationary teacher for cause is generally
reviewed under substantial evidence. ({Citing
Turner) . . . Why is the probaticnary
teacher's career of less concern than the
many other agency decisions reviewed under
independent judgment such as a denied
application for welfare or an unemployment
insurance decision against the employer?”

T am forced to ask, what rock has Professor Asimow been
hiding under? Any labor lawyer in their first year learns that
the distinction between the rights afforded permanent (or
tenured) employees and probaticnary {or temporary) employees is
firmly embedded in federal and state labor law, the common law of
arbitration, and other laws regulating employment. Thus, in
their seminal work on arbitration, How Arbitration Works, 4th Ed.
BNA, Elkouri & Blkouri (1%8S), the authora write about the lesser
standards which apply to probationary employees:

"It has been held that where, by the
agreement, new employees are not to have
geniority rights until completion of a

6
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probationary period, and where the agreement
ig otherwise silent as to management’s rights
with respect to new employees, they may be
discharged for any reason except
discrimination." Id. at 654.

T am astonished that Professor Asimow is unable to
distinguish between the situation presented by Kerrigan v. FEPC
91 Cal.App.3d 43, 154 Cal.Rptr, 29 (1979) (denial of job basged
upon alleged age discrimination), and Turner v. Board of
Trustees, gupra. Even probationary teachers have a right to
"independent judgment" when they claim disecriminaticon, because
their diserimination claim is brought under public laws which
vindicate the state’s interest in the workplace being free from
discrimination based upon race, sex, age, disability, etc.

Professor Asimow writes at p. 1177 that under California law
a reviewing court ignores an ALJ's proposed decision once it has
been rejected by an agency head, citing Compton V. Board of
Trustees 49 Cal.App.3d 150, 157-158, 122 Cal.Rptr. 493, 498
(1975) . He is correct that in the singular case of a layoff of a
tenured faculty member, the rejected proposed ALJ decilsicn, by
statute, is not precedent when there is independent judicial
review of the record at the trial court level. But if we are
speaking of the termipation of a tenured teacher, then the ALJ'S
decision has a "identifiable function” in the judicial review
process -- the ALJ’s decision is final at the administrative
level pursuant to Education Code §87674 et_sBeq. Then it is
subject to independent review by a trial court. Likewise, the
decision of a "Commission on Professional Competence" (composed
of an ALJ, a teacher representative and a management
representative) in public school terminations (see Education Code

§44932 et seq.), is also "final" at the administrative level, and
then subject to independent judgment review in connection with

the dismissal of a tenured faculty member.

Because of his unfamiliarity with state and federal labor
law, Professor Asimow has based his conclusions on incorrect
premiges and mixed apples and oranges. Different standards apply
to permanent as opposed to probationary teachers. GSee, e.9., ME.
San Antonic College Faculty Assn. V. Bogrd of Txustees (1981) 125
Cal.App.3d 27, 33-35, 177 Cal.Rptr. 810 {substantial evidence
applied to review District evaluation procedures for prcbationary
faculty) .

r B
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III. ELIMINATING THE INDEPENDENT JUDGMENT REVIEW FOR VESTED
RIGHTS WILL RESULT IN PERFUNCTORY, RUBBER-STAMP TYPE COURT
REVIEW AND WILL DEPRIVE EMPLOYEES OF FUNDAMENTALLY VESTED
RIGHTS.

Professor Asimow explains that the independent judgment test
makes "exceptional demands on trial court judges." He honestly
describea how these demands are "far greater than those imposed
by the substantial evidence test." (Asimow, Id. at 1185) As he
pute it,

"Independent judgment regquires an exacting
scrutiny of every word in the record, and
sometimes the transcripts are very lengthy.*

Judges exist to judge. If this Commission wante to make it
easier to take away vested rights of permanent employees, then by
all means pass a law stripping them of independent judgment
review. It would be much easier for judges if they need not read
every word! As Professor Asimow explains, if there is
substantial evidence review then the judges can turn over the
work to a law clerk or legal assistant:

"One [superior court judge) told me that he
believes that he cannot entrust the reading
of the record to a law clerk or legal
agsistant in an independent judgment case.
He must read every word himself, just ag he
would hear every word in a case in which ne
were the trial dudge.” Id. at fn. 66, p.
1185. (emphasis added)

People with fundamentally vested rights, such as retirement
health benefits, ghould ke entitled to have a judge hear every
word when they are at risk of losing their vested right; they
certainly should enjoy as much attention as other civil or
criminal litigants.

Professor Asimow cleanly discloses his purpose by explaining
that independent judgment review is “inefficient" because it
*encourages more pecple to seek judicial review than would do seo
under substantial evidence." His comments at p. 1185 of his
Article completely undermine his earlier claim that the “"test of
substantial evidence on the whole record is not a toothless
standard whic¢h calls for a court merely to rubber-stamp an
agency’s findings if there is 'any evidence’ to support them."
(Asimow, Id., at 1178) In fact, the substantial evidence test
does precisely that, something Justice Grodin explained to me

8
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nearly two decades ago in a writ case in which he upheld a
digmissal. As Asimow candidly explains at p. 1185:

"If the agency has presented a strong case
and nothing suggests any irregularity in the

proceedings, judicial review under a

substantial evidence standard will probably
be unavailing. People will not wish to pay
lawyers to seek review . . . " (emphasgis
added)

Given this result, you may be assured that labor and other
organizations will mobilize to defeat your proposal to strip them
of hard-fought and well-earned rights.

Professor Asimow also wrongfully claims that independent
judgment review "substitutes the factual conclusions of a non-
expert trial judge for the expert and professional conclusions of
the administrative law judge and agency heads."” Id. at 10. We
need independent judgment review when vested rights are involved
-- trial courts are far better situated that agencies to
vindicate gonstitutional rights or decide controversial cases. 1
vividly recall a case I tried at UCLA, where a probationmary {and
there was an eight-year probationary period) professor was “non-
rehired" and filed a '"grievance" with the "Committee on Privilege
and Tenure," an assemb.y of "lay" faculty (including two law
professors from UCLA) who had to decide if his rights had been
violated. The professor claimed that he was denied tenure
becaugse of discrimination. The hearing began and the preofessor
carried the burden of proof. I cross-examined senior faculty who
were involved in the decision not to grant him tenure. The
"expert" Committee on Privilege and Tenure became extremely upset
wich my guestioning, because I was "impugning" the reputations of
fellow senior faculty by "suggesting" that they were biased.
After just a day the Committee adjourned the hearing before wmy
client had a chance to testify -- a month or so later we received
a notice that the Committee had igsued its decision denying the
grievance, but_had deemzd the decision itgelf "confidentigl," and
refysed to provide us with a copy. The "experts"” wmay have been
familiar with the subject matter of the professor, but they
disclosed their complete unfamiliarity with basic principles of
constitutional law and discrimination law which forbid "not
rehiring" a professor because of his religious beliefs or ethnic
atatus.

Over the last twenty years I have represented scores of

University of California faculty who were denied tenure (not
rehired). Among others I represented a female U.C. Berkeley math

9
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assistant profegsor. In its history the then 70-person Math
Department had never granted tenure to a female, except for the
deathbed conferral of tenure upon a female lecturer who had won
the equivalent of the Nobel Prize in math. 1 vividly recall the
testimony of my client ané others at the hearing before the
Committee on Privilege and Tenure -- she should not be a
mathematician because "she belonged in the kitchen," the fact
that she had gotten tenure at Oxford University was of "no
consequence, " and "women can’t do math."' The "lay" Committee on
Privilege and Tenure made up of expert professors decided that
the mempers of her department had a constitutional right to
express these views and it was not for the committee to question
their motives as expressed by these "cpiniens," over which
academicians could "legitimately" disagree. Judges provide a
bulwark against improper agency actions and the independent
judgment test is essential to their job.

A. The California Office Of Administrative Hearings Is Not
The "Envy® It Is Made Out Toc Be By Professcr Asimow.

In his article Professor Asimow writes that California‘'s
"Office of Administrative Hearings" is the "envy of most other

gtates and the federal bar." He explains that our "independent
ALJ's provide a vitally important buffer against regulatory zeal
or harasgsment.” For labor lawyers this statement is unbelievably

inaccurate. I recall the termination of Steven Wittman, a
permanent employee fired by the State Teachers’ Retirement System
for allegedly "blowing the whistle" on an improper practice of
STRS to charge incorrect interest to teachers who left STRS and
then returned. We had a hearing before a "independent" ALJ in
Sacramento. Several co-workers of Mr. Wittman attended the
hearing, and many of them wore buttons expresaing their support
for Steve Wittman. Indeed, the buttons simply said things such
as "support Steve Wittman."' After the hearing was over, the
ALJ upheld the termination of Wittman, adding an uncharged,
unlitigated additional ground, Wittman had "disrupted” the
hearing because some of his supporters had attended and worn
buttons exhibiting their support for him. We took the matter Lo
court and, on independent judgment review, the decision was
reversed and Mr. Wittman was reinstated with backpay.

~

The right to wear political buttons is well established in
federal and California law. Ses, e.g., Bezemek, "Don’t Push My
(Political) Buttons" CPER, University of California, April 1295,
Vol. 111, at p. 11. '

. 10
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I also vividly recall a hearing in Marin County where I
represented 80 teachers who were laid off because thay were
pursuing litigation against the Marin Community’College District.
The teachers claimed that the District had been systematically
ignoring Education Code §84362, the "Fifty Parcent law" which
requires that fifty percent of a college’'s "current expense of
education" be spent on teacher salaries (this is a statute
designed in 1851 to prevent the overhiring of administrators, and
the concentration of State resources towards actual instruction).
The teachers in Marin, through their Union, the United Professcrs
of Marin, had sued the District for violating the law and sued
the State Chancellor’s Office for not enforeing it. In order to
"persuade" the teachers to drop the lawsuit, the District
announced that it wag going to lay off 80 of them unless the
dropped the lawsuit., 1 went tec a hearing before an -
administrative law judge, and attempted te prove that the basis
for the layoff of the 80 teachers was their participation in a
form of free speech -- litigation. Litigation has been
recognized by the California State and federal courts as
protected speech. The administrative law judge refused to accept
testimony on this subject, and the teachers were all fired. We
tock the matter to court. Eventually the Superior Couxt issued a
writ of mandate, applying the independent judgment test and
ordering the re-employment of all of the teachers. The District
eventually settled the underlying fifty percent lawsuit, as did
the state, agreeing to thereafter comply with the law, and many
teachers were made whole for lcsses they had suffered. (See,
e.g., Bezemek, "Forum: Two Views on Education’s Fifty Percent
Law" CPER, University of California, Vol. &6, (1985}, p. 19.)

Our experience with adminigtrative law judges iz mixed.- In
teacher layoff cases they routinely rubber-stamp the decisions to
layocff unless there is a Court of Appeals decision on point
supporting our position. In termination cases we find that some
of the administrative law judges are familiar with education and
employment issues, and others are not as familiar. Thus, we
5till need independent court review in employment situations.
(There i3 gne exception in A.B. 1725, Education Code §87610.1, as
counsel to a Task Force to reform education laws, I supporteqd,
indeed wrote, much of a statute providing labor arbitration by
independent labor arbitraters, in decisions to not promote
probationary community college faculty to tenure. My proposal
for final and bhinding arbitration was opposed by Districts which
wanted independent judgment review.)

11
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Iv. APPLICATION OF THE ADMINISTRATIVE ADJUDICATICN BILL OF
RIGHTS, GOVERNMENT CODE 511425.10 et seqg. WILL HOT REPLACE
INDEPENDENT JUDGMENT REVIEW.

There are two reasons why substitution of the administrative
adjudication bill of rights will not adequately protect employees
if the independent judgment test is eliminated. First, the TR
still proposes to replace the independent judgment test with
substantial evidence for all cases invelving ordinary mandate
under C.C.P. §108%5. Second, the administrative adjudication bill
of rights does not go far enough to protecting employeeas in
gities, counties, special districts, schoel districts and
community college districts (except for classified empleoyees},
because of differing systems of employment relations which exist
in these venues.

A. The Independent Judgment Teat Must Be Retained For
Qxdinary Mandate Actions.

Where a vested right is involved, the trial court uses its
independent judgment to deterxrmine the facts in C.C.P. §1085
actionsg. These actions are almost like state court breach of
contract cases, but with the zimplified, faster and more
efficient review of mandamus.

The simplest way td explain the need for the independent
judgment test in ordinary ("vested rights") mandate cases is to
describe an actual case which has occurred in the Contra Costa
Community College District. I attach a copy of the Appellate
Court decision, just issued, for your review. 1In 1972 the
Governing Board of the District agreed to provide health
insurance premium benefits for all employees, upon their
retirement, if they worked long encugh. In 1983 the District
terminated some of the benefits, forcing retirees to pay the
premiums. As a result, some retirees were disquglified from
receiving any health benefits, and others were subjected to costs
g0 great that they had to drop their health insurance,

We filed a lawsuit for a class conaisting of approximately
125 retirees who either lost their health benefits or found that
the benafits were substantially impaired. One of the fact
guestiona before the trial court on our ordinary mandate action
under C.C.P. §1085 was whether the District had promised
retirement health benefits in 1%72. Not surprisingly, a number
of District administrators and Beard members asserted that the
promige they had made in 1972 was different than that which our
150 retirees distinctly recalled. The court independently
roviewed the evidence and concluded that a promige had been made

12
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and breached. (The appeals court upheld cke trial court.) Under
the proposed TR, the trial court would have to give "substantial
evidence" review to the current argument of the District on what
benefits it had promised in 1972. Because the case distinctly
involved wvested rights -- retirement health benefits -- the trial
court independently reviewed the matter and concluded the
employees had been promised retirement health benefits, including
a no-cost health plan after they retired. Because "some
evidence" existed with respect to the ambiguous promise, the
trial court might well have found under the substantial evidence
test that the retirees had not been promised these health
benefits. The District in this case was an adversary -- its
evidence as to what it had promised should not automatically be
given more weight than the evidence presented by the retirees.
This- is a classic case in which the independent judgment test is
critical to assure fair and neutral review. It is Wrong to
assume that the ilntexnal agency’s review in this situation is
entitled to any more weight than the retirees claimas. Yet the
Memo response to my earlier letter shows that the TR would create
just such an unfair system: '

"For local agency action that is not a
‘decision,’ substantial evidence review will
apply under subdivision (b)." (Memorandum,
p. 6}

For the reasons specified in my initial letter of November
15, 1995, and herein, you should not require substantial evidence
review in all ordinary mandate cases. This is not a situation in
which "one size fits all." The scope of review should depend on
the right at stake.

B. The Application of the Administrative Bill of Rights
Will Be of No Assistance in Layoff Hearings Undar
Education Code 8844949 and 87740, Tc Compenzsate For The
Loss cof the Independent Judgment Test.

We already have almost the equivalent of the administrative
adjudication bill of rights for layoff hearings of tenured
faculty under Education Code §§449249 (1000 school districts) and
Education Code §877423 (70 community college districts). The
application ¢f the bill of rights will not change the fact that
the final decisicn is the rasult of a recommendation by an
administrative law judge to the district’s governing board. 1In
layoff hearings, the "investigative, prosecutorial, and advocacy
function" is performed by the administrators of the district
{chancellor or superintendent, personnel director), and the

decision-making is by the gghool board. WNWothing will ever change

13
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the fact that these school boards always follow the advice of
their personnel director and superintendent and uphold the
terminations that the administration recommends to them. Even
though the presiding officer is an ALJ, his decision is merely a
recommendation.

Thus, though most of the protections of Government Code
§11425.10 now apply, nothing will change the fact that the only

timg we get an indepepdent revisw is in the trial court on a
petition for writ of mandate under C.C.P. §1094.5.

V. THERE IS A LEGAL QUESTION THAT YOU CAN STATUTORILY REVERSE
INDEPENDENT JUDGMENT REVIEW OF VESTED RIGHTS.

We submit that the TR, and Professor Asimow misunderstand
the Tex-Cal case. If the basis for current independent judgment
review of vested fundamental rights of employees is based on the
state or federal constitution, then legislation cannot strip
emplcocyees of this important right. Further, even if the
legislature could statutorily erase independent judgment review,
current employees who enjoy this right may have a fundamental
vested right in the existence of the independent judgment test
and it may not be possible for that right to be taken away except
as to newly hired individuals. From what I can tell, neither of
these legal issues has been reviewed, considered or resolved by
the Commission. Thus, if the Commission is to recommend the
elimination of the vested rights test, and the legislature
ultimately adopts this finding, it is virtually certain to
generate litigation over whather there is legislative authority
for auch a radical change in California law.

VI. CONCLUSION.

For all of the above reasons, I urge you to retuxrn to your
staff for further study and comment the guestion of standard of
review.

Regpectfully submitted,
f'{ﬂ
LAW GFFEEES,DF ROBERT J. BEZEMEK
/ s I S
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22-63-302

“Tmriorality™ miust be refated 1o fescier's fis-
nem for mervice. The strfutory growad of
immorality, taken in conjioction with the
other pronnds of physloa] and menial disabil
ity, incanspetency, weghad of daty. conrviclion
of 1 Relony. and mwbordination, clearly
implies » standnnd that i dwertly selated so
the sencher’s fitness for service, Weissaran .
Boand of Educ., 190 Colo. 414, 547 P 29 1267
(1778),

Appellant‘s actions cannot constilute
immecality within the meaning of the statite
hless these actions indicale his unfitness o
leack. Weissman v. Poard of Edwc., (90 Colo,
A4 7P 24 (267 (19786),

Comlderations In determination of walliness.
In delerminiog whothé! the teacher’s condoct
indicales on wafitness to teach, the hoard of
cdueetion may properly consider such matters
=3 the age wnd mxturity of the teacher's sty
dens, the Bhelihood 1har his conduct may
kave sdverscly affecitd siwdents and ofker
leschers, the degree of sock adveesity, 1he
Prezimily or tenwicncs in time of the con-
doct. the exicnuating or apgravating rircum-
slaners susrounding the conducy, the likeli-
hood that the condoc) may be ropeated, the
mcives snder|ylng i, and Hie extent 1o which
discipline may have » chilking ¥fcct upon
eiher the righls of tHe teacher involved or
ather fenchess Weissman v. Bourd of Educ.,
190 0Coln. 414, 54T P. 14 1267{1976).

21-83-302. Procedwe for dismigsal
wise provided in subsection (11) of th

LEducation

420
Aot perseny of ordinary Intefligence would
bave noticed, evem from (he b wording of

thix sectlon, thet cevinin ncts wre prohibiled,
inclnding inter alin the infimate toaxhing of
mjnor female sudents by n mabe high s hool
racher. Weissman v. Hoprd of Edur, 90
Calo. 414,547 £.2d 1267 (1976),

Whenever s male leacker engages v secmally
prevocuiive pr exploltive camduct with his prhyor
femnlle sindenty n sleony presumnption of unflt-
ness wiises ngainst the teachoy. Weissman v,
Rowed of Educ., 190 Colo. 414, 347 .24 ) 267
{1976); Ricel ». Davia, 627 P.2d 12} (Colo.
I989).

E. Insubordingtion.

Invbardination showld gze given in
commonly-undeistood definition of 3 willfal
fwilwre or refial o ohe y reasonable vader s of 2
Awperior who is entitied to give such orders
Ware v. Morgs County School Dist, RE-D,
719 T".2d 330 {Uolo. App. 1983): [ockhart v,
Asspahoe Counly School Dish. No. 6, 115
F.2d 913 (Cola. App. 1986)

Where there i evidenee that petitioner will-
fulty refuacd (o pantlcipaic 3t any timr in hall
supervision dutics when ordesed o de so by
this principal 3od where in the jeters: in
waintzining discipline and osder in public
schools such order was reasonable, the boend
carsectly fonnd thal petitiencr was insubordi-
naic. Lockhart v. Arapabioe County Sch, s
No. 6, 135124913 (Colo. App. 1786}

- judicial yevlew. (13 Except as olher-
iy scction, a icacher shall be dismissed

in the manner prescribed by subscetions {2) to (10) of thiy section, o
{2} The chief administrative officer of ihe employing schoo! district may

rccommend that the board dismiss &

teacher based ppon one or miore of

the grounds stated in section 22-63-301. If such a recommendalion is made
to the board, such teacher, within seven days afier the board mecting at
which the recommendation is made, shall be given 1 writien notice of intent
to demiss. The notice of intent to dismiss shalt indude 2 copy of the reasons
for drsmissal, a copy of this article, and afl exhibits which the chief adminis-

trative officer intends to submi i su
the teacher including a list of witnesse
tive officer, addressts and telephone
nent documentation in the possessi
relative to the circumstances sursou

pport of his prima facie case against
s lo be called by the chief administra-
numbers of the witnesses, and all peti-
on of the chief administrtive offycer
nding the charges. Additional witnesses

and eahibits in swpport of the chicl administeative officer's prima Tacic case
say not be added at a later date cxcept on a showing of guod cruse. The
notice and copy of the charges shall be sent by centified matl (0 said teacher
aL hs address last known to the scorgtary of the board. The notice shall
advise the teacher of his rights and the procedures under (his segtion.

{3) 108 1cacher objects to the grounds given for the dismissal, such teacher
may file with the chiefl administsative officer 3 written nolice of obperction

121

#nd a request for a bearin

Jeaches Enploymen, Compensation, and Disinissnd

an.wn of the receipt by the teacher
lails

fo file

e
b |

22633 ;

8 Such written motice shall be made within sev

of the notice of dismissal, If the feach

the written notice within said time, such faifure shall be deeny ¢

1o be a waiver

that the Rihre 1o file

of his sight 10 a hearing and fhc dismissal o
except that the board of edvcation may prant 2 hearing upon a ”_wunnzw_wam.m.n

Wwrilten notice for 5 hearing was due 1o good cans

If the teacher files 2 writicn sofice of objection, such teackes shall conting

to receive reg

uniil 3 aan..u.mou

section, but

ular compenss

»

*

fron from the time such teaches is suspende

Iy remdered ) .
in no event &mn by the board pursuaut to subsection (9) of th

il shall pe conducle

20Te an impantial hearing off fectad ios
chicl administralive u__ﬂanﬁ.m. .—.&.Mn—....n.”..nn_nn ointly rw the teacher and th

icer shall be selected no [afe

than five days following the recoipl by the chicf administrative officer o

the veacher's writlen notrce of

fail to apree on ¢
chief judge of

trative officer

request the
s located to

shal] be give

days of the

than 1heee d

remains on the {i

. request by the partjes, _

the list and .&ﬁmﬁ m,_c.:.w the chief h.._..awn of the name 1o be stricken no later
23 loilowing receipt of the Iist. The pcrson whnse name is not

strck shall be the hearing ofticer; cacept that, if mose than one name

ose o1 both partiey faifed 13 sirike a

the chiel jwdpe may choose the hears
(b) Hearing officers shall be §
conducting of hearings and with ¢
<) Expenses of the hearing offi

district,

(3) Within five dg
leacher and e chicl
notice of the date for

ection., H the teacher and the chief adminis
¢ .un_au.maa_o_. a biearing officer; they shal
: the Judicial district in which the school distric
sclect a tist of thpee __n_:.!m officess. The list of ..n_:.?w officen
h to ihe teacher and the chief admmistrative ofTicer within five

Each party may strike anc name frow

name within the prescribed time period,

rwng officer from the °maining names.
mpartial individuals with exXpericnoe in the
xperzence in labor or cmployment maticrs,
cer shall be paid rom funds of the school

¥ o_. his selection, the hearing c:..nun_a__u_r give the
m..._.n_n.m:s._«n officer at least fourteen days™ wrilten
the hearing incleding the time and the place therefor,

but ia no evemt shall such hearing comame 1 irty days ;
the selection of the wg_.mawaﬁnﬂwm "% more than hirty days after

{6} (a) Within ten days of 1he seleclion of the hearing officer, the teacher

shall provide to the chiel admin
he heasing and aJi
e numbers of e
e cd at 2 Iater date
(b} Necither parly shaii be s

prisented at ¢
ad relephon

may not be add

witnesses or

3 wilness may be inirod
al the time of the &
{7} () Heari

hearing before th
tions shafl be ad,
procedures for |

.maa.sn?n officer a lisi of a1 exhibits 10 be
witnesses (0 be called, includi ng the addresses
winesses. Additional witnesses and exhibits

lo submit interrogatories ko the other party. The sflidavit of

evidence shall not

nfthe horrlan

« =

Ire conduct of the

earing,

} ngs held pursuant 10
unkess enher the 1eacher or {he chicf

¢ bearing officer,

uced into evidence if such witness is wisavailable

this section shall he apen o the public

administralive offices requesis a privale
but no findings of fact or recommenda-
opied by the hearing oilicer in any private hearing. The
hearing shall be informal, and rules of

be sirictly applied EXCCPL A3 nevestitatad in the mninian
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{b} The hearing officer tmay veceive or reject evidence and testimony,
administer oaths, and, if necessary, subpocna witnesses,

£) Al any bedring. thic teacher has the right to appear in person with or
without counse), 10 be heard and to presemd testimony of withessces and all
evidence bearing upon his propused dismissal, and 1o cross-cxamine wit-
nesses. By emiesing an appearance on behalf of the teacher or thee chief admin-
isintive officer, counsel agrees to be prepared 1o commence the hearing
within the 1ime limitations of this section and to proceed eapeditiously omce
the hearing has begun. All school district records pertaitring to the teacher
shall be made available for the nse of the hearing officer or the teacher.

{d) Andudiotaped record shall be'made of the hearing, and, if the teacher
files an action for review pursuant to the provisions of subsection (10) of
this section, the teacker and the school district shafll share cqually in the
cost of tramscribing 1he record.

{t) Any hearing held pursuant 4o the provisions of this. section shall be
completed within ten days of its commencement, unless the parties otherwise
agree, wum neither party shall have more than five days to prosent s case
inchief. = -

(8) The chiel administeative officer shall have the burden of proving that
his recommendation for the dismissal of the teacher was for the reasons given
i the motice of dismissal and that the dismissal was made in accosdance
with the provisions of this article. Where unsatisfactory performance is a
ground for dismissal, the chitf administrative officer shall establish that the
1cacher had been evaluated purswa fo the wiitlen system 1o evaluate certifi-
cated persovinel adopied by the school disirict pursuant to scction 22-9-106.
The hearing officer shall review the cvideiice and testimony and make wrillen
findings of Fact thereon. The hearing officer shall make onc of the two Joilow-
ing recommendations: The teacher be dismissed or ihe teacher be retained.
The findings of Mel and the ecommendstion shalt be adapted by the hearing
officcr in opem session not kater 1han twenty days after the conclusion of
the hearing and shall be forwarded to 5aid teacher and to the board.

(9} The board shall review the hearing officer’s findings of ol and
recommendation, and 1\ shell enter ity written order within lwenty days alter
the date of 1he hearing officer’s findings and recommendation. '1he board
shall 1ake one of the three following actions: The teacher be dismissed; the
teacher be refained,; or the. teacher be placéd on 2 ome-year wobation; but,
if the board dismisscs the teacher over the hearing officer’s recomnsendation
of retention, the baard shzafl make a conclusion, giving ils reasons therefor,
whicth must be supporiod by the record, and such finding shall be included
n ity written order. The seceetary of the board shall cause a copy of said
order 10 be given immediately to the teacher and a eopy 1o be enteved into
the 1eacher's local file.

{10) (a) If the board dismisses the tcacher parsuant fo the provisions of
swbsection (¥) of thix seclion, the teacher may [We an action for review in
the courl of ppeals in accordance with the provisions of this subsection
{10, in which action the board shall be made the panly defendant. Soch
action for review shall be heard in an expedimed manncer and shall be given
precedence over all other civil cases, excopt cases acising under the “"Workers'
Comprensation Act of Colorado™, anticles 40 to 47 of title 5, £ RS, and
cases ansing undey the “Colorade Fmploymem Scouridy Act™, aticles 70
1o 82 of title B, CR.S.

s Puat Loy Banployae b, b onpoensabvd, aied Dl L. oy

{b) An action for review shall be commenced by the service of 5 4
of the petition upon the board of the schoal district and filing the s -
with tbe court of appeals within twenty days after the weitlen ordes of ™
missal made by the board, The petiion shall state the groonds upon w it
the review is sought. After the filing of the action for review in the nm
of appeals, such action shall be comducted in the manner prescribed by
3.1 of the Colorado appellate rules. o

{c} The action for revicw shall be based upon the record before the h
ing officer. If the decision of the boacd ta dismiss the teacher was in ace
ence with the recommendation of the hearing officer, the court of app
shall ceview such record to determine whether the action of the board
arbitrary or capricious or was legally imapermissible. If the decision of
board to dasmiss 1be teacher was made over the bearing officer's rec
mendation of retentios, the coort of appeals shall cither eflirm 1he deci:
of the board or affinn the recommendation of the hearing officer, bs
upon the court's review of the record as a wiwle and the court’s owa ji
ment as to whether the board"s decision or the hearing officer’s reconmes
tion lras more suppotl in Lhe record as a whole

{d) In the action for review, if the coust of appeaks finds any ircegula
or error made during the hearing before 1he hearing officer, thic courd s
remnand the case for further hearing,

{¢) Further appeal Lo the supreme courl from a determination of the o
of appesls may bc made only upon a writ of cedtiorari issued in (he discre
of the supreme court, : e

(1) (a) The board of a school districd may take immediate actios Juun
dismiss 1 teacher, without & hearing, notwithsiaading subsections (2) 101
of ihis section, pending the final outcome of judicial review or when
time for secking review has elapscd, when the teacher i convicted, ph
nodo contendere, or receives a deferred sentence for:

{1} A riolation of any law of this siale or any counterparl municipal
of this state involving unfawlul behavior pursuant to any of e follow
slatutory provisions: Sccliona 18-3-10%, 18-6-302, and 18-6-701, C.R
section 18-6-30¢, C.R.S., when the viclim is a chi'd who is lcn years of
05 older and under cightecn years of age, and parl 4 of artice 3, pa
of article 6, and parl 4 of article 7 of tithe 18, C.R.S.; or

() A violation of amy law of this state, any municipalily of this s
or the United States involving the iHegal szic of controlled substances
defined in section 12-22-303(7), C.R.S.

() A certified copy of the judgment of B court of competent jurisdict
of a conviction, the acceplance of 3 guilly plea, a plea of nolo coméend
or B deferred sentence shafl be conclusive evidence for the purposes of
subsection (L1).

Saoutce: L. 90: Entire anticle R & RE and iP{]1Xa), (11){a}1), and (}1
amended, pp. 1123, 1032.§ § 1, 23, efTective July 1.

L General Conslderative, ., Nontomplmnce.

II.  Divmissal Proceduses. . Dimss).
A. Presiding Offmcer st Hearing. 1. Judicial Review. i
N. Boardof Bdecation. V., Remedics fir Wronglal Dismisss
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cy. (See Sowthern Cal. Jockey Clud v.
Califermsa Horge Racing Bd. (19500 35
Cal2d 167, 774178, 223 P2d 1) Courts
are relatively ill-equipped to determine
whether an individual would be qualified.

for example, to practice a particular pro-

fession or trade. (See Sawelli v, Board of
Medical Esaminmers (1964} 229 Cal.App.2d
124, 129, 131-132, 40 Cal.Rptr. 171.) Ina
case involving the ageney's initial determi-
nation whether an individual qualifies to
enter 4 profession or trade the courts up-
hold the agency decision unless it lacks
subsrannial evidentiary support or infringss
upon the applicant’s sratutory or constitu-
tiosral rights. Cnce the agency has initially
exercised 1t expertise and determined that
an ndividual fulfills the requirements !o
practice his profession, the agency's subse.
quent revocation of the license calls forjan
independent judgment review of the facts
underlying any such administrative deci-
sion.” (Fans. omitted.)

[2] By analogy to_the Birby language,
an applicant for i iLion does
not possess a vested right to be hired, but
i tenured teacher possessed a vested right
ta ke retained, Between these two _ialls the
ingiant case: ane’s right to be rehired fol-
lowing a trial period to determine compe-
tency and effectiveness prigr to being
Branted tenurs,

{3] In considering the student’s need
for education, the teacher's need for job
ttcurity, and the schoel board’s need for
flexibility in evaluating and hiring cm-
ployees who may remain 40 years, the Leg-
islature may determine whether a teacher's
vested right shall be granted, postponed or
denied. (Boord of Regents v. Roth (1972)
W08 U.3. 264, 577, 92 S.Cr. 2701, 33 L.Ed.
2d 348.) OQur school system is established
ROt to provide jobs for teachers but rather
'o educate the young. Estabjishing a test
peried for teachers to prove themselves is
fifential to a good education system,

While refusal to grant total job security at

the time of initial hiring may be repugnant
%@ those pursuing a teaching career, repeat-
*d statutory amendments relating to praba-

- ) .

TURNER . BOARD OF TRUSTEES, CALEXICO UNIFIED SOE. D.
Clte aa, Jup,, 129 Cal.Rotr. 143
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tionary teachers’ rights (see Commens,
Probetiomary Teacker Dirmissal (1974) 21
UCLA L.Rev, 1257, 1260-1264), reveal that
the Legislature has been well aware of the
delicare balancing necessary to accommo.
date these somerimes competing interests.

Examination of existing statutes con-
vinces_us the Legisiature has not seen fit
te g vested
right to be rehired so_as to make trial de
nove review applicable. By labelling the
pesition probationary, the Legizlature hag

clearly advised the empioyee that the posi-

- tion iy geither vested nor peamanent. Pro-

bation means the teacher is on trial—his
competence and suitdbility remaining to be
determnined. [ See Webster's New Internar,
Dict. (3d ed. 1961) p. 1806.) Probationary
13 the opposite of vested, Aithough the la-
bel may not be determinative, it is strong
indication of legislative intent not to gramt
a vested right,

To hold that a probationary teacher has
a vested right 1o be rehired for the next
school year—requiring limited trial de
novo review-—would contravene portions of
section 13443, subdivisions (¢) and {d).
By providing that the school board’s deter-
mination of the sufficiency oi the cause is
conclusive, the Legislature has foreclosed
judicial evaiuation of the gravity oi mis-
conduct of probationary teachers. Under
subdivisions {¢) and {d), once misconduct

relating to the schools and its pupils is|es- |axe

tablished, it is within the schog! board's
discretion to determine whether the cause
is sufficiently sefious to warrant a refysal
t0 rehire and whether the teacher’s other
qualities justify reemployment. ({Lindros
v. {roverming Bd. of the Torrance Unified
Schoal Dist,, supra, 9 Caldd 524, 534, 108
Cal.Rptr. 185, 510 P.2d 361, Bekiaris v,
Board of Education, supra, 6 Caldd 375,
£86-587, 100 CalRpr. 15, 493 P.2d 480;
Griggs v. Board of Trustees, supra, 61
Cal2d 93, 96, 37 Cal.Rptr. 194, 389 P.2d
722, McGlone v. M, Diablo Unified Sch,
Diet, (196%) 3 Cal.Appdd 17, 32, 82 Cal.
Rotr. 225; American Federation of Teach-
ers v. San Lorenzo ete. Sch. Dis. (1969}
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NOT TO BE PUBLISHED IN OFFICIAL REPORTS
IN THE COURT QF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION FIVE | T 2F
ey 43080
CONTRA COSTA COMMUNITY COLLEGES | . Coartot Agpen - Fls: 290, Ol
RETIREES ASSOCIATION, etc., et al., -
QEAUTY
Plaintiffs and Respondents, AD64817
. |
GOVERNING BOARD OF THE CONTRA COSTA {Contra Costa County
COMMUNITY COLLEGE DISTRICT et al.. Super. Ct. No. 3028135)
Defendants and Appellants.

Appellants Contra Costa Community College District (the district) and its
Governing Board (the board) appeal a judgment granting a peremptory writ of mandate
ordering them to 'prm.ride certain health benefits to members of the Contra Costa
Community Coileges Retirees Association (the association). They contend that board
policy does not require them to do so kand, alternatively, that a memorandum of
understanding (MOU) supersedes any previ’éus policy. They also contend such payments
would violate the constitutional proscript.ion against municipal indebtedness (Cal. Const.,

art. XVI, § 18), and that the doctrine of laches precludes such relief. We affirm.

18




i S5
FACTS
On .Iune 14 1972, the board approved payment by the d:smc: ot heaith and denzal
plan pfemiums ( coilectlveiv health premiums or health msux:ance} for retired emplovees
. and their dependents who were  enrolled in the district's group plans at-the time of the
emplovee’s retirement. District ccverage was applicable to centificated and classified
emplovces whose retirement date was effective June 30, 1972, ;:)r after.

On July 1, 1973, Board Policy (BP) 8321 was enacted. [t states:

"DISTRICT PAID-GROUP INSURANCE PLANS

“The district shall pay the premium of employees in three employee benefit plans:
health pian, dentai plan and salary continuance plan.

“Employees may extend coverage under the dental and heaith plans to dependent
family members with premiums to be paid by the district.

“Employees who retire with 10 or more years of service to the district may
continue empiovee and dependent family coverage in the heaith and dentai plans, subject
to the rules and reguiations of the contracts with the health and dentai plan organizations.
A ‘retired’ employee shail be defined as one who has retired for service or disability and
who is eligible or is receiving a retirement ailowance from the State Teachers Retirement
System or the Public Employegs Retirement System.”

BP 8341, issued in 1977, reiterated that retiree insurance coverage would be
“district-paid.” A companion administrative procedure covering retirce hea.lth plans was

entitled “District-Paid Health and Dental Plan Premiums for Retirees.” Dcsplte annuai

. 192_
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increases in the cost of the premiums. the district. continued to pay the premtiums tor

- qualified retirees and their dependents untit [984.

On September 135, [983, Public Empiovees Union. Local |, representing classified
employees, entered into an MOU with the district chmémg the eligil;ility requirements
for retiree heaith insurance. Prior to July 1, 1983, an employee was eligible for such
insurance upon reaching age 50 and with a minimum of 10 years of service. The MOU
increased the minimum age and vears of service. [t also reduced the district contribution
toward -dependent health insurance premiums to 50%. United Faculty, representing
academic emplovees. agreed ta the same changes. The resuit of the changes was 10
deprive some emplovees who had not vet retired of retirement benefits 0 which they
would have been entitied under the 1972 policy. For ¢xampie, Alice Johnscn, who began
employment in 1973 and retired in 1989, became ineligibie for retiree health care benefits
despite being over 30 years of age and having 16 years of service.

On behalf of a class consisting of all retirees with 10 years of service, hired prior
to July I, 1977, and retired between July 1, 1984, and December 31, 1990, the assaciation
and 10 individually named retirees petitioned for a writ of mandate to compei the district
10 restore to the class the retirement health benefits in effect between June 30, 1972, and
July 1, 1982, plus any losses suffered as a result of board and/or district actions,

The trial court certified the class and ordered a peremptory writ to issue

commanding the board and district to:
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L. Compensate class members or an amount vqual to all premium

.contributionsﬁ-hey ..pai_d or: their oijfn b;k}alf or tl-‘lat ot their glig‘-ibl:c dependents _for
retirement health benetits, plus int;rest. ‘

2. Cease giving-force and etfect 1o any board action piacing a limit ot cap on :
the district’s contributions to health premiums paid on behalf of the class or restricting the
class members"-eligibiliry for said benefit program beyond the eligibility restrictions of
BP 3321 [of July 1, 1973; see p. 2, antey].

3. Begin immedigtc payment of the full cost of all heaith premiums for ail
eligible retirees and their dependents as defined in BP 8321.

4. Change any disturiet records 1o reflect the eligbility for retirement benefits
of the class members.

3. Reinstate to a district-provided Pian any eligibie class member or spouse
who was dropped from coverage if eligible under BP 8321,

6. Bear the costs of notification of eligibility and reinstatement,

7. Notify each class member of the amount of reimbursement due.

8. Take no action henceforth to limit, cap, ot reduce the district’s payment of
health insurance premiums to class members,

DISCUSSION
I

Appellants contend the court improperly interpreted BP 8321 as providing fuily-

paid lifetime retirement health benefits 10 eligibie retirees and their dependents. The trial
21
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_Gourt ruled that the poiicy unambl guauslv provided such benefits and, alternatively, {hat
extrinsic evidence supported such a finding.

The interpretation of a regulation or local enactment, like the interpretation of a
 statute, is a questior; of law. and its ulﬂﬁmte-resolution?rests with the courts, {Carmona v.
Division of Industrial Safety (1975) 13 Cal.3d 303, 310.) It is axiomatic that where the
language of an enactment is clear. its piain meaning shouid be followed, (Grear Lakes
Properties, Inc. v. City of El Segundo (1977) 19 Cal.3d 152, 155.) BP 8321 states in
unambiguous language under a caption entitled “Districr Paia-Group Insurance Plans”
that the district “shail pay” the health and dental plan premiums of its empioye-es. and that
retired employvees who meet specified criteria “may continue’ membership coverage in
the plans. There is a complete absence of limiting language, e.g., language addressing or
even referring to emplovee reimbursement, duration of benefits, or the consequences of
increases by the health plan organizations. We conclude the meaning of BP 8321 is clear
and straightforward: the district followed Government Code section 53205.21 and
exercised its discretion to afford benefits that did not terminate upon retirement, and
obligated itself to pay the heaith plan premiums of qualified retirees subject only to the
conditions imposed by the contract between the district and the health plan organizations.

That the district thought this t0 be the case is clear from the fact that it continued to pay

the heaith care premiums for its retired employees and their dependents for severai years.

1 - Uniesa otherwise indicated, all further statutory references are to the Government Code:

3

22



lel—-dyr=-%2 THU &4 111 FM EBEEZEMEKELAM.OFFICE TES4Z2335

' f

Neither Orange Counny Empiovees Assn. v. Coumty of Orcmge ( 1991) ’?34.
Cal App.id 8.:.: nor Pen!ura County Reured Em-m’oy%s Assn. v, Counrv af Vemura
(1991) 228 Cal.App.3d 1594 — upon which we invited supplemental briefing —
contradict the coﬁclu.;;icn we reach here. The issue in those cases was whether the county
emplovers had a starutory dury under section 53205.2 to provide equal heaith care
benetits at equal rates for both active and retired employees. I[n the instant case we are
resolving a contracrual right to receive benefits. We do not hold that respondents have a
right to any specific health care pian, since the diszrict can only provide heaith coverage
that is currently available to it in the market at a reasonabie cost. We decicic oﬁly that the
limited class of retirees involved in this case is entitled to the payment of premiums by
the disuict for the same coverage provided for the district’s active employess.

1I

Appellants’ primary contention is that “retiree health benefits for Califomnia public
school employees should not be deemed to vest such that they cannot be modified by
collective bargaining prior to retirement.” Respondents rejoin that “rétirement health
benefits are deferred compensation which vests prior to retirement,” and that “the unions
could not waive {respondents’] constitutional or vested contract rights.”

“*{TThe prohibition [against impairment of contracts] is not an absolute one and is
not to be réad with literal exactness like a mathematical formuia.’ [Citation.] Thus, a
finding that there has been a technical impairment is merely a preliminary step in

resolving the more difficult question whether that impairment is permitted under the

93 6
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Constitution.” (United States Truse Co. v. Vew Jersey {19?7) 431 US L 2L LS Trru't
~Co.}; A!!en v.. Board afAdmm:stranon (1983) 34 C:ll 3d 114, 119 [dilen].)

“{Plublic empioyment gives rise to certain obligations which are protected by the
contract clause of the Constitution, including the rightttu payment of salary which has
been earned.” (Kern v. City of Long Beacn (1947) 29 Cal.2d 848, 852-853.) Public
smployees have vested contractual rights to payment of certain benefits which accrue
from the date of empioyment, even though the payments themselves are deferred and
dependent upon certain contingencies, and the employing agency may not deny or impair
the contingent liability any more than it caﬁ refuse to make the salary payments which are
immediately due. (/d. at p. 355; see aiso Bewts v. Board of Aaministration (1978)
21 Cal.3d 859, 363.) Kern did not specify whether the federal (U.S. Const, art I, § 10) or
the state (Cal, Const., at, I, §9) Constitution affords this protection, but subsequent
decisions of our Supreme Court assume both clauses protect these rights. (Legisiature v.

- Eu(1991) 54 Cal.3d 492, 528.)

Although these principles have been applied most frequently to pension rights (ses
Legisiature v. Eu, supra, 54 Cal.3d at p. 528 and cases cited therein), they have aiso been
appiied to other forms of future benefits. In Olson v. Cory (1980) 27 Cal.3d 532, for
example, a statute limiting the annual cost-of-living increases provided for judicial
salaries was declared unconstitutional as to those judges sitting or retired before the
effective date of the statute, Iﬁ C'a!szrm‘q League of City Employee Associations v. Palos

Verdes Library Dist. (1978) 87 Cal.App.3d 135 [California League}, a library district was

947
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ordered to reinstate the right to longevicy salary increases. additional vacation and
| .Sabb.atic_ais to empln_):lzecs hired bcfﬁ_rc these bei}§r?s.xverc ciiminate;:i bv resolution. [n
Thorning v. Hollister School Dist, (1992) 11 Cal.App.4th 1598. a school board was
ordered to continue paying the heaith benefits it had atithorfzed fo;r 10 years for sitting
boaru;l members, to board members who retired prior to the expiration of the 10-year
authorization. As California League, supra, 37 Cal.3d at p. 140 said of the benefits at
tssue therein, pavment of retirement heaith insurance premiums are “important to the
empioyees, [are] an inducement to remaining emploved with the district, and (are] a form
of compensation which [is] earned by remainfing] in emplovment.”

Appellants claim there is no unconstitutional impairment of contract if a vested
benefit right is modified by an MOU or coilective bargaining agreement. It is a basic
principie of the collem'v: bargaining system that members of a bargaining unit are bound
by the terms of a valid collective bargaining agreement, even if they are not formaily
parties thereto and may not be members of the organization negotiating the agreement.
(San Lorenzo Education Assn. v. Wilson (1982) 32 Cal.3d 841, 846} However, a
collective bargaining agreement may not contain a provisicn abrogating employees’
fundamental constitutional rights. (Phillips v. State Personne! Bd. (1986) 134 Cal.App.3d
651, 660; International Assn. of Fire Fighters v. City of San Leandro (1986) 181
Cal.App.3d 179, 183.)

“In determining whether the right is fundamental the courts do not alone weigh the

sconomic aspect of it, but the effect of it in human terms and the importance of it to the

25%
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individual in the.life situation.” (Bixov v. Pigrno (1971) ¢ Cz_ll..“v__rd 130. 144.) At this time
In our historv. it is difficult to imragire a right which is more important to retired -persons
in their life situations than the availability and cost of heaith care. The post-refiremcm
continuation of their pa'id héalth plans is, “in human terms™ and "'fmportanr.;e” (:‘d.j
fundamentai by any standard. ' -

I

Appetlants contend that the meet and confer process (also referred to in this
opinion as collective bargaining) will b; frustrated if benefits created thereby cannot l?e
modified in the same fashion,

The purpose of the Educationai Emplovment Relations Act (EERA) (§§ 3540-
3349.1) is “to promote the improvement of personnel management and employer-
employee relations within the public school systems in the State of Califomia by
providing a uniform basis for recognizing the right of public school employees to join
organizations of their own choice, to be represented by the organizations in their
professional and employment relationships with public schooi employers, to select one
employee organization as the exclusive representative of the empioyess in an appropriate
untit, and to afford certificated employees a voice in the formulation of educational
policy.” (§ 3540.) The scope of representation is limited to wages, hours, and other
terms and conditions of employment. (§ 3543.2.) Terms and conditions of employment

include “any heaith and weifare benefits for the benefit of [the schooi system’s] officers,

employees, re;i'rcd employees ... " (§§ 3543.2, subd. (a), 53200 and 33201.)

26,
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Respondents do not dispute that retiree health benefits are A proper, if oot
mandatory. subjegt ot‘_the :ncet and confer pfocess. Fur-the:_more.'as resﬁpndelms correctly
point out, Aothing prevents the district and the ynions from agreeing that their coilective
bargaining agreement shail specifically state that it does not create vested '.rights in such
conditions of employment as retiree heaith care or vacation accruat. The benefits at issue
here, however, were not created through meet and confer sessions. They were created by
a district policv enacted prior to the advent of union representation and the meet and
confer process, which established a vested right in qualified employees to receive retires
health benefits. ﬁequiring the district to honor iﬁ obligation und-;:r that policy does not
inhibic collective bargaining over retiree health benefits, The very fact that the persons
affected by this action are limited to retirees hired before July 1, 1977, the date the first
collective bargaining agreement between the parties took effect, is evidence of collective
bargaining’s flexibie nature. Respondents have not asserted that employees hired post-
collective bargaining have the same vested retiree health benefir rights as they do.

v

Appellants also contend there was no impairment of contract in their modification
of retiree heaith benefits.

Assuming the retirement health benefits granted by the 1973 board resolution (BP
3321) are vested, the question becomes whc;.ther the changes thereto, effective July 1,
1984, are within the scope of “comparzble new advantages.” (4ilen, supra, 45 Cal.2d at

p. 131.)
27
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"An c¢mplovee’s vested contractual pension nghts may be modifled prior w0
retirement for the purpose of keeping a pension svstem flexible to permit adjustments in

accord with changing conditions and ar the same time maintain the integrity of the

- -

system, [Citations.] Such modifications nust be reasonable, and it is for thevcourt.s o
determine upon the facts of each case what constitutes a permissible change., To be
sustained as reasonable. aiterations of emplovees’ pension rights must bear some material
relation to the theory of a pension system and its suceessful operation, and changes in a
pension | plan which resuit in disadvantage o employees should be accompanied by
comparabie new advantages.” (/bid.) Furthermore. “it is by advantage or disadvantage to
the individual employees whose aiready samned and vested pension rights are involved
that the validity of attempted changes in those rights depends, and benefits subsequent{y
obtained by other emplovees cannot operate to offset detriments imposed on those whose
pension rights have heretofore accrued.” {4bbout v. City of Los Angeles (1958} 30 Cal.2d
438, 453.)

The coilective bargaining agreement entered into between the district and
classified employees (non-academic) on September 15, 1993, effective July 1, 1984,
provides that in exchange for the changes in retiree health insurance provisions, the
district will pay the equivalent of full Kaiser health plan coverage for active employess
and their dependents. Employees who select one of the available health pians other than
Kaiser must pay the diﬁ'ereqce if the plan’s premium is more expensive than Kaiser's.

The agreement also states that in exchange for the changes to retiree heaith insurance,
. o8
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a4



o i

(1} active emplovees will recetve two additional holidays for fiscal vears [583-84 and

&5
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1984-833. (2) the district will increase its contribution to a- group tax detferred anhuity '

program from S45.35 to $52.38, and (3) if the State restores certain revenues (¢ the
district. the classified emplovees may "re‘;pcn t"he contract.”  In opposition tc;
respondents’ mandamus petition, David Platt, the classified empioyees’ chief negotiator
between 1983 and 1991, declared that his union agreed to the changes in retiree health
insurance because such benefits were consuming an ever increasing portion of the
disn-ict’s_ budget, and the district was anticipating a reduction in state funding in 1983-84.
Although the state funding was not reduced as anticipated. his union and the district
agreed the state funds would go toward 1984-85 salary increases in exchange for the
retiree heaith insurance changes. The salaries of classified emplovees were increased
10.4%, effective July [, 1984, and the union has since been “unwilling to sacrifice current
salary increases” for the retiree health benefits.

The agreement of February 1984 between the district and certificated employees
(academic) does not contain the kind of specific language appearing in the classified
employees’ agreement regarding changes in retiree heaith benefits. However, Lesiie
Birdsall and Brendan Browm, negotiators for the certiﬁc;.a:ed emplovees, declared in
opposition to respondents’ petition that their union aiso agreed to the changes in exchange
for salary increases in 1984-85 and subsequent years, The salary of certificated

employees was increased 8.4% effective July 1, 1984, with an additional 4% increase

29
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etfective January 1. 1985, The ceniﬁcated__.pmpiqyccs ais0 agreed to the change out of
concern that fuiure retirees were in danger of lesing heaith benetits entirely.

They changes in cligibility for retiree heaith benefits and the reduction in the
amount ot:the di-stricz’S payment toward such benef:;ts is z;. patent decrease in retirement |
benefits. Retirees may have to pay more for their own health insurance amd must pay
more for their dependents’ insurance. Even more disadvantageous than the increased cost
of their heaith insurance is the possible elimination of the benefit entirely. For example,
under the 1973 board policy a classified emplovee who commenced work: in February
1977 at age 40 would qualify for full retiree heaith insurance benefits for self and
dependents in February 1987: ten years of service to the district and a minimum PERS
retitement age of 50. However, under the agreement effective Juty 1, 1984, to retire in
February 1987 and receive even the reduced retiree health insurance benefits (100%

Kaiser for seif, 50% Kaiser for dependents), a classified employee had to be 53 vears oid

and have worked |3 years for the district.2

L In pertinent part, the agreement states:

“I.1  Eligihility

Piscal Y Mini \ge Mini y ¢ Servi

1983-84 50 0
(Provided retirement is submitted by January 1, 1984,
to become effective no later than June 30, 1984)

1983-84 55 ¢

1984.85 -] 11

1985-86 35 12

1986-87 55 13

1987-88 35 14

1988-39 35 15

1989-90 55 See Below

1989-1990 and thereafter, where the minimwm age-a: the date of retirement is 55 or more, and where the years
of service when added together equals a minimum of 80 (55 = 25, 56 + 24, §7 + 23, 65 +.15, 70 + {0, etc.).”

30 13
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Salary increases and a few extra vacation days tor ai current emplovees. m

exchange for reducing, not to-menticn the possibly of eliminating, the vested heaith-

benetits of a percentage of those emplovees do not constitute a commensurate advantage
to those who have been disadvantaged. nor do they bear a material relation to the theory
of a retirement system and its successfui operation. The purpose of a retirement system {s

to provide a reasonable degree of financial security to retirees and their dependents for the

duration of a retiree’s life. (Hirtle v. Santa Barbara County Employees Retirement Assn.

(1985) 39 Cal.3d 374, 390.) A reduction of.retiree heaith benefits reduces both the

quantity and quality of such financial security. At most, the affected persons received six
years of salary increases (i.e.. those who retired in December 1990) and 12 additional
vacation days in lieu of the retiree health benefits outlined in the 1973 diswict policy.
Those who retired prior to December 1990 received fewer years of salary increase and
vacation, some as few as one year and two days. Even six years of salary increase and 12
extra vacation days are not comparable to a lifetime of paid heaith insurance for the
retired employee and his or her dependents.

Finally, reduced financial circumstances alone are not sufficient “changing
conditions™ (see Allen, supr;z, 45 Cal.2d at p. 131) to permit modification of a public
entity’s contractual obligations. “A governmental entity can always find a use for extra
money, especially when taxes do not have to be raised. If a State could reduce its
financial obligations whenever it wanted to spend the money for what it regarded as an

important public purpose, the Contract Clause would provide no protecticn at atl.” (LS.

31
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Trust Co.. upra. 431 U.S, at p. 16.) “lA] Siate canoot refuse to mest its legitimate
financial obligations simply because it woutd preter 10 spend the money to promoce the
public good rather than the private weifare of jis creditors.” (fd. at p. 29; Sorfoma County
Organization of- Public Employees v. Coumy of Sonoma (1979) 23 Cal.:‘id 296, 308
(Sonema Counwyl; Umitea’ Firefighters of'Los Angeles City v. City of Los Angeles (1989)
210 Cal.App.3d 1095, 1110 [United Firefighters].) “[A court] can only sustain [an
impairment] if that impairment [is] both reasonable and necessary to serve the . |
important purposes claimed by the state.” (U.S. Trust Co., supra, 431 U.S. at p. 29;
Unized Firefighters, supra. atp. 1110.) “Necessity” requires an evaiuation of whether a
less drastic modification of the contractual obligation or other steps which entailed no
modification would have permitted the public entity to meet its claimed important goals.
Furthermore, a change of circumstances will not justify a substantiai impairment unless it
was unforeseen and unforeseeable. (U.S Trust Co. supra, at pp. 30-31; United
Firefighters, supra, atpp. 1110-1111.)

Although salary increases are important to the retention and morale of a public
entity’s employees, they are not of such urgency as (o wamant impairing a vested
contractual obligation. The disrict originally anticipated a reduction of state funding, but
the reduction did not occur. Thus, it was not lacking the money to fund retiree health
benefits. It simply chose to ailocate its resources elsewhere, It was not even a choice
benween competing conwractual obligations, because the district had not, prior to 1983,
promised salary increases in 1984, : |

32
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Funhcrmore :he financial dxfﬂcuines the district was cncoumermg in 1983 were
foresesable. In 1973 when it enacted its retiree health henefit policy, it considered fife

SXpectancies and retirement age data of certificated. but not classified, empiovees. It did

- - -

not create a separate fund for retires health benefits, but funded them out c;f its g:eneml
fund.. As of the mid-1970s it was aware of substantial increases in Blue Cross premiums,
s0 it could reasonably predict an escalation of ail heaith insurance premiums. “[A]
contract may not be impaired because of a crisis created by the state’s voluntary
conduct.” (Sonoma County, supra, 23 Cal.3d at p. 313} It is aiso self-evident that the
number of persons in the vested category will gradually diminish and eventuaily
axtinguish.
v

The district contends the change in retiree heaith benefits was an unfair practice
which the respondents were obligated to present first to the Public Employment Relations
Board (PERB). Section 3541.5 provides that the “initiai determination as to whether the
charges of unfair practices are justified, and, if so, what remedy is necessary to effectuate
the purposes of this chapter [*‘Meeting and Negotiating in Public Education Employment;’
§ 3540 et seq.] shall be a marter within the exclusive jurisdiction of the board.” However,
PERB does not have authority to enforce agreements between the parties, i.¢., empioyes,
employee organization or employer. (§ 3541.5, subd. (b).) By their action respondents
sought enforcement of the 1973 board enactment, BP 8321, which was enacted prior to

the advent of collective bargaining in public schools and which respondents contend
| 33
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created a contract berween the district and all employess hired prier to July 1. (977, Even

18

if we were 10 agree that BP-3321 did-not creare a fundamentai vested right to district-paid -

) retirem_ent health insurance premiums or that the unions representing respondents’
bargain.ing units were authorized to e.‘nter into 'an agresment reducéng the retirement
benefits of the policy, we agree that at the least the policy created a contract between the
district and respondents, Therefore, respondents did not first have to seek enforcement
thereof from PERB.

The district’s reliance on Los dngeles Council of Schooe’_' Nurses v. Los Angeles
Unified School Dist. (1980) 113 Cal.App.3d 066 is misplaced. Int School Vurses a group
of non-teaching emplovees represented by the teachers’ union complained that the union
breached its duty of fair representation by agreeing to certain hours of employment for the
non-teachers. School Nurses concluded that the non-teachers’ compiaint raised a question
of an unfair practice on the part of the union, and therefore the non-teachers had to seek
redress first from PERB. It specificaily noted that while PERB has no authority to
enforce a collective bargaining agreement, the matter did not concern such enforcement
but whether the agreement’s provisions constituted unfair practices by the union and
school digtrict. (fd. at p. §72.) Respondents here are not making any claim of unfair
practices on the part of the district or their representative unions concerning the collective

bargaining agreements that took effect July 1, 1984,

17.
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VI

. Appeilants argue that granting respondems the relief sought violates California.

Constitution. article XV, section 18 which provides. in pertinent part. that no school
district “shall incur any indebtedness or liability . . . exceeding in any year the income and
revenue provided for such year, without the assent of two-thirds of the qualified. electors

"

thereof . . . . Historically, this clause has been interpreted as meaning that “no
indebtedness or liability incurred in one vear shall be paid out of the income or revenue of
any future vear” (McBean- v. City .of Fresno (1896) 112 Cai. 159, 164), thereby
preventing parties with contractual money claims against 2 ml.‘micipaiiq-’ for goods or
services rendered in a given year from collecting if the government did not have sufficient
revenue in the same year to pay the claim. (See Compton Community College etc.
Teachers v. Compton Community Coilege Dist. (1985) 165 Cal.App.3d 82, 89.)

However, “An obligation imposed by law upon a [school district] is not an
indebtedness or liability within the meaning of the debt limitation [clause].” (County of
Los Angeles v. Byram (1951) 36 Cal.2d 694, 698.) Not only does the Califomnia
Constitution make education one of the highest priorities of state and local government
(art. IX, §§ 1 and 5; art. XV, § 8), until 1988, i.e., during the years pertinent to this case,
state law required community college districts to employ all personnel not inconsistent
with minimum standards set by the community college board 61:‘ governors, and establish
salaries and benefits for district employees not inconsistent with state statutes. (Former

Ed. Code, §72290). Districts were aiso obligated to “fix and order paid” the
| 35

18

11






