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GENERAL COMMENTS

Support. The Public Law Section of the State Bar generally supports the
Tentative Recommendation, calling it a “welcome reform.” Professor Ogden
says it is “thoughtful and excellent.” The State Water Resources Control Board
says it is “very good,” especially eliminating distinctions between administrative
and traditional mandamus, and eliminating independent judgment review of
agency fact-finding. The Department of Health Services says the TR “does many
good things,” and “appears in general to provide some significant improvements
over current law.” DHS agrees that the line between administrative and
traditional mandamus “is at times painfully difficult to draw and at other times
relatively nonsensical.”

Opposition. The most vehement opposition comes from representatives of
public employees, especially the California School Employees Association and
California Federation of Teachers. Opposition focuses on two features of the TR:

= Replacement of independent judgment review of agency fact-finding where
a fundamental vested right is involved with substantial evidence review. This is
discussed below under “Standard of Review.”

= Replacement of traditional mandamus for review of nonadjudicative action
of a local agency and its liberal admissibility of evidence and discovery with
more restrictive rules for admissibility of evidence and discovery. This is
discussed below under “Scope of Discovery and Admissibility of Evidence.”

Robert Bezemek (California Federation of Teachers) opposes the TR “in the
strongest terms” because it would “eviscerate due process” and “deprive
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employees, students, holders of administrative licenses, and labor organizations
of important rights.” He finds the TR “radical and wrong,” and not deserving of
support. Stewart Weinberg is dismayed at the proposed replacement of
administrative mandamus, and thinks the TR reflects a “pro-agency bias to an
astonishing degree and would reverse decades of common law as well as
legislative protections for the individual.” Diane Marchant says the TR fails to
take account of the informality and lack of procedural protections in local agency
adjudication.

STANDARD OF REVIEW OF FINDINGS OF FACT
IN ADJUDICATIONS BY LOCAL AGENCIES

The TR requires the reviewing court to uphold state and local agency findings
of fact if supported by substantial evidence in the light of the whole record,
whether made in an adjudicative or nonadjudicative proceeding. Section
1123.430. This would replace the existing rule which requires the court to use
independent judgment on findings of fact in adjudicative proceedings by
nonconstitutional state agencies, and by all local agencies, if a fundamental
vested right is involved. The State Bar Public Law Section, State Water Resources
Control Board, and Professor Ogden support elimination of independent
judgment review of fact-finding. Professor Ogden does not draw a distinction
between state and local agency fact-finding, or whether the agency decision
being reviewed was made under the Administrative Procedure Act. The State
Bar Section notes that California is the only jurisdiction in the U. S. that uses
independent judgment review of agency fact-finding.

Elimination of independent judgment review of local agency adjudication is
opposed by William Heath (California School Employees Association), Robert
Bezemek (California Federation of Teachers), Stewart Weinberg, James Corn, and
Vicki Gilbreath. Mr. Heath challenges the assumption of the TR that local agency
adjudications are made by experienced and impartial decisionmakers. He says of
the 1,065 school and community college districts in California, only 95 (nine
percent) use independent personnel commissions to make disciplinary decisions
for school employees. In all other cases, these decisions are made by a school
board of lay members who are subject to political pressures, suggesting
independent judgment review is necessary to protect employee rights. The Tex-
Cal case that eliminated the constitutional basis for independent judgment
review of fact-finding stressed that substantial evidence review would suffice
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only if the administrative hearing generally assures the essentials of due process.
Mr. Heath says local agency adjudications often do not assure due process —
there is no power to subpoena witnesses and no right of discovery. He gives
examples of gross violations of employees’ procedural rights. He would limit
substantial evidence review of local agency adjudication to agencies that
voluntarily adopt the new administrative adjudication bill of rights — notice,
opportunity to be heard, public hearing, separation of prosecutorial from
adjudicative function, disqualification of presiding officer for bias, written
decision, and no ex parte communication to presiding officer.

Mr. Heath’s view is supported by other commentators. Ms. Marchant says
“local agency adjudications are usually made without benefit of the right to
discovery, rules of evidence, proper allocation of burden of proof, and frequently
without the benefit of an experienced, let alone neutral, decisionmaker.” She
says decisions about whether a local agency department head was justified in
discharging an employee may be made by the city manager after a hearing with
no rules of evidence. Decisions about whether a police officer has a pensionable
disability may be made by the chief of police at a hearing with no rules of
evidence. If the decision is made by a civil service commission, political and
public pressure may influence it. She says independent judgment review
provides the only opportunity for neutral, unbiased review of actions by chiefs of
police, city managers, and civil service commissions.

Ms. Gilbreath is of the same view, and gives examples of denials of due
process at the local level. She says it is essential to preserve independent
judgment review of local agency fact-finding, especially because members of
local agencies often have little or no training in the area of their responsibilities.

Mr. Bezemek says the TR reveals “an ignorance of how California labor and
employment relations systems operate.” He says it would impact 1,000 school
districts, 70 community college districts, county boards of education, and
thousands of cities, counties, and special districts, and that there is no
justification for eliminating independent judgment review for these entities. He
says changing independent judgment review to substantial evidence review of
local agency fact-finding will amount to a “rape of public employee rights.”

Mr. Platten says the substantial evidence standard should not apply to fact-
finding by local agencies in a hearing not conducted under the formal
adjudication provisions of the Administrative Procedure Act, apparently
meaning an adjudicative hearing. He says such hearings often have procedural
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defects amounting to a denial of due process, justifying more intensive judicial
scrutiny.

Mr. Weinberg says it is “inconceivable” and “egregious” to replace
independent judgment review with the “almost meaningless” substantial
evidence test. Mr. Corn urges that independent judgment review of fact-finding
be preserved.

The commentators who speak for public employee organizations have made a
strong case that many local agency adjudications fall short of guaranteeing the
procedural protections that will be imposed on state agencies under the new
administrative adjudication bill of rights. The staff likes Mr. Heath’s suggestion
that substantial evidence review of local agency adjudications should be limited
to agencies that voluntarily adopt the administrative adjudication bill of rights.
For such agencies, procedural due process will be assured, justifying greater
judicial deference to their fact-finding. The staff recommends providing
independent judgment review of fact-finding of local agencies that do not
adopt the administrative adjudication bill of rights:

1123.430. (a) This section applies to a determination by the court
of whether agency action is based on an erroneous determination of
fact made or implied by the agency.

(b) Fhe Except as provided in subdivision (c), the standard for
judicial review under this section is whether the agency’s
determination is supported by substantial evidence in the light of
the whole record.

(c) The standard for judicial review under this section of a
decision of a local agency is the following:

(1) The independent judgment of the court whether the decision
is supported by the weight of the evidence.

(2) Notwithstanding paragraph (1), if the decision is made in an
adjudicative proceeding, the agency has adopted Article 6
(commencing with Section 11425.10) of Chapter 4.5 of Part 1 of
Division 3 of Title 2 of the Government Code as authorized by
Section 11410.40 of the Government Code, and those provisions
apply to the decision being reviewed, the standard for judicial
review is whether the decision is supported by substantial evidence
in the light of the whole record.

The Comment would point out that subdivision (c) only applies to a local
agency “decision,” which is action of specific application that determines a legal
right, duty, privilege, immunity, or other legal interest of a particular person, and
not to action of general application, such as quasi-legislative action. Section
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1121.250. For local agency action that is not a “decision,” substantial evidence
review will apply under subdivision (b).

SCOPE OF DISCOVERY AND ADMISSIBILITY OF EVIDENCE

Existing law in administrative mandamus. In existing administrative
mandamus, discovery of evidence outside the administrative record is limited to
matters reasonably calculated to lead to discovery of admissible evidence. City
of Fairfield v. Superior Court, 14 Cal. 3d 768, 772, 537 P.2d 375, 122 Cal. Rptr. 543,
544 (1975); California Administrative Mandamus 8§ 11.7, at 365 (Cal. Cont. Ed. Bar
2d ed. 1989). This makes discovery in administrative mandamus limited,
because augmenting the administrative record with additional evidence is
permitted only in limited circumstances: It must be shown the evidence could
not with reasonable diligence have been produced in, or was improperly
excluded from, the administrative proceeding. Code Civ. Proc. § 1094.5(e);
California Administrative Mandamus, supra. If this showing is made and
substantial evidence review applies, the court does not receive the evidence, but
must remand to the agency. California Administrative Mandamus, supra,
8 4.166, at 207.

If independent judgment review applies, the court may either remand to the
agency or may admit the evidence in the judicial proceeding. Code Civ. Proc.
8 1094.5(e); California Administrative Mandamus, supra, § 12.10, at 380. The
scope of discovery is the same for independent judgment and substantial
evidence review. California Administrative Mandamus, supra, 8 11.7, at 366.

Existing law in traditional mandamus and declaratory relief. Traditional
mandamus is used to enforce a statutory duty to perform a ministerial act, or a
duty to exercise discretion when there is a discretionary duty involved,
California Civil Writ Practice 8 4.11, at 113 (Cal. Cont. Ed. Bar 2d ed. 1987).
Traditional mandamus is generally used to review nonadjudicative agency
action, including quasi-legislative action. Asimow, A Modern Judicial Review
Statute to Replace Administrative Mandamus 12 (Nov. 1993). Examples are
determination of a need for certificated teachers, decision of a school district to
discontinue bus service to certain areas, maintenance and leasing of property
acquired by the Department of Public Works, and arbitrary or capricious conduct
by state university faculty members in denying a student a graduate degree.
California Administrative Mandamus, supra, § 1.8, at 8-9. In traditional



mandamus, civil discovery rules apply. Code Civ. Proc. § 1109; cf. Kummeth v.
Atkisson, 23 Cal. App. 401, 138 P. 116 (1913). Civil discovery may be obtained of
any matter “relevant to the subject matter involved in the pending action . . . if
the matter either is itself admissible in evidence or appears reasonably calculated
to lead to the discovery of admissible evidence.” Code Civ. Proc. § 2017(a). This
is essentially the same as discovery in administrative mandamus. However,
discovery in traditional mandamus is broader than for administrative mandamus
because admissibility is broader in traditional mandamus where the court is not
limited to review of the administrative record, but may receive additional
evidence. No Qil, Inc. v. City of Los Angeles, 13 Cal. 3d 68, 79 n.6, 529 P.2d 66, 73
n.6, 118 Cal. Rptr. 34, 41 n.6 (1974). The court simply takes evidence and
determines the issues. California Civil Writ Practice, supra, § 5.24, at 168. The
same is true for existing proceedings for declaratory relief. The TR will narrow
admissibility in cases presently brought as traditional mandamus or for
declaratory relief.

Existing law in certiorari. In certiorari, review is generally limited to the
record, and live testimony is unlikely to be needed or permitted. California Civil
Writ Practice, supra, § 6.43, at 209. Thus discovery appears generally
inappropriate in certiorari proceedings.

Proposed law. Section 1123.620 permits discovery of matters reasonably
calculated to lead to the discovery of admissible evidence. This is essentially the
same as discovery in existing administrative and traditional mandamus. The TR
continues existing law for administrative mandamus on admissibility of evidence
but with a significant expansion: For independent judgment review, any
relevant evidence will be admissible by the court, without regard to whether it
could have been produced at the administrative hearing. Section 1123.760.
Broader admissibility will mean broader discovery in independent judgment
cases.

Mr. Bezemek objects to what he sees as narrowing broad discovery for
traditional mandamus. But if the Commission adopts the staff recommendation
for independent judgment review of local agency action if the agency does not
adopt the new administrative adjudication bill of rights (see discussion above
under “Findings of Fact in Adjudications by Local Agencies”), any relevant
evidence will be admissible in such cases, and discovery rules will be essentially
the same as under existing law. If the local agency does adopt the administrative
adjudication bill of rights, substantial evidence review with limited discovery
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and admissibility will apply, but in such case procedural fairness in the
administrative proceeding should be assured. The staff believes no change is
needed in the discovery provisions.

Section 1123.760 provides that, if there is evidence that could not have been
produced in the agency proceedings in the exercise of reasonable diligence or
was improperly excluded, the court may remand to the agency for
reconsideration. The court itself may admit evidence needed to decide whether
the decisionmaking body was improperly constituted, whether there was
improper motive or grounds for disqualification of those taking the agency
action, or whether the decisionmaking process was unlawful. Since the draft
statute replaces both ordinary and administrative mandamus for judicial review
(Section 1121.120), it narrows the admissibility of evidence in cases where
substantial evidence review applies that would be brought as traditional
mandamus under existing law. But if the Commission approves independent
judgment review for local agencies that do not adopt the new procedural
protections of the APA, admissibility will be the same as in traditional
mandamus where all relevant evidence is admissible. This should address the
concerns of organizations that represent employees of local agencies. The staff
believes no change is needed in the admissibility provisions.

The State Bar Public Law Section supports Section 1123.760, and agrees that if
the court finds the agency record inadequate in substantial evidence review, it
should remand to the agency for further proceedings as the TR requires, rather
than admitting the evidence itself.

The Department of Health Services would make clear Section 1123.760 does
not imply the court may admit evidence to exercise independent judgment on
purely factual questions, since Section 1123.430 provides substantial evidence
review for all fact-finding. This concern is obviated if the Commission adopts the
staff recommendation above under “Findings of Fact in Adjudications by Local
Agencies” to provide independent judgment review of fact-finding in many local
agency adjudications.

PROCEEDINGS TO WHICH STATUTE APPLIES

Out of concern that Section 1121.120 (statute replaces all other forms of
judicial review) might be overbroad, the TR includes the following limitations:
Sections 1120 (application of title) and 1121.120 (other forms of judicial review



replaced) make clear the TR does not replace or limit a case where some other
statute provides for a trial de novo (examples in Comment to Section 1120), an
action under the California Tort Claims Act, an action for a refund of taxes under
specified provisions of the Revenue and Taxation Code, or a habeas corpus
proceeding. Section 1123.160 says the court may grant relief only if it determines
that agency action is invalid under one of the grounds specified in the article
governing standards of review (Sections 1123.410-1123.450).

The staff would make the following additional revisions to the scope
provisions to make clear the TR does not apply to (1) an action at law to recover
sums due under a government bond, (2) a validating proceeding for a judicial
declaration of the validity of a bond, contract, assessment, or special district, and
(3) judicial review of a decision of a lower court.

Enforcement by Bondholder of Rights Under a Government Bond

Many statutes permit a bondholder to enforce rights under a government
bond by mandamus, by action at law or in equity, or by other proceedings.
Generally the holder of a matured public bond may maintain an action at law
against the issuer to recover the amount due. Under some circumstances, such as
where the property of the issuer is not subject to execution to enforce a judgment,
a money judgment is of little use and mandamus is the only useful remedy. 52
Cal. Jur. 3d Public Securities and Obligations § 60 (1979). In conforming revisions
(to be in a separate memorandum), the staff would replace all references to
enforcement of a government bond by mandamus with a reference to a
proceeding under the new judicial review statute, but would preserve references
to enforcing a bond by an action at law.

The 1981 Model State Administrative Procedure Act does “not apply to
litigation in which the sole issue is a claim for money damages or compensation
and the agency whose action is at issue does not have statutory authority to
determine the claim.” MSAPA 8§ 5-101. The TR does not have a similar
provision. The staff thinks it would be useful to include such a provision in
Section 1120 to make clear the judicial review statute does not apply, for
example, to enforcement of a bond in an action at law. The staff would do this
by adding subdivision (d) to Section 1120 as set out under the next heading
immediately below.



Transactions Involving Contract, Intellectual Property, and Copyright

The TR permits judicial review of “agency action,” defined in Section 1121.240
as performance of, or failure to perform, any “duty, function, or activity,
discretionary or otherwise.” The Department of Health Services is concerned this
broad definition may include transactions involving contract, intellectual
property, copyright, and other legal issues. The staff would address this concern,
and the question of enforcement of a bond discussed above, by adding the
following to Section 1120:

(d) This title does not govern litigation in which the sole issue is
a claim for money damages or compensation, or is to vindicate a
private right under common law, and the agency whose action is at
issue does not have statutory authority to determine the claim.

Action To Validate Bond, Contract, Assessment, Special District, or Other
Governmental Action

Sections 860-870 of the Code of Civil Procedure provide a validating
proceeding by a public agency or interested person for a judicial declaration of
the validity of a matter which another statute authorizes to be determined in this
manner. Many statutes incorporate and apply these validating provisions to
determine the validity of bonds. E.g., Gov’t Code 8§ 26353, 26453, 43620.1, 43695,
50753, 61671.2; Health & Safety Code 8§ 4624, 4803, 4996, 6653; Pub. Util. Code 8§
17101, 26341, Sts. & Hy. Code 88 10601, 33148; Water Code 88 9415, 23225, 23571,
52120, 52707. Some statutes authorize an action to determine the validity of a
special district, Sts. & Hy. Code § 26260; Water Code 8§ 34530, of a contract, Water
Code 88 35855, 50979, of an assessment, Water Code 8§ 23571, 24021, 36531, or of
governmental actions generally, Water Code 8§ 43730. See generally Selected 1960-
1961 California Legislation, in 36 Cal. St. B. J. 716-18 (Sept.-Oct. 1961).

The staff would make clear the TR does not replace proceedings to validate
bonds, contracts, assessments, and special districts by adding the following to
Section 1120:

(e) This title does not govern a proceeding under Chapter 9
(commencing with Section 860) of Title 10 of Part 2 of the Code of
Civil Procedure.

In conforming revisions (to be in a separate memorandum), the staff would
amend Water Code Section 43730 to delete the authority to use the validating
procedure for “the taking of any other action by the district or by the board.”
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Thus determination of questions of validity of governmental action generally
would be under the TR. The staff would make similar conforming revisions to
any other statutes we find that refer to the validating procedure for
governmental action generally.

Decisions of Lower Courts

The TR governs judicial review of agency action of the “state, including any
agency or instrumentality of the state, whether in the executive department or
otherwise.” Section 1120. The staff is concerned this might be read to include
review of judicial decisions of lower courts. The staff recommends adding the
following to Section 1120:

(f) This title does not govern judicial review of a decision of a
court.

AGENCIES TO WHICH STATUTE APPLIES

Workers’ Compensation Appeals Board

Under existing law, decisions of the WCAB are reviewed by the Supreme
Court or court of appeal. The TR does not change this. Existing WCAB review
procedures are in the Labor Code and rules of court. Lab. Code §8 5950-6002; Cal
R. Ct. 57. On constitutional and policy grounds, WCAB wants to keep its
procedures intact, and not subject them to the TR.

The California Constitution gives the Legislature “plenary power” to create a
workers’ compensation system by statute. Cal. Const. Art. X1V, 8 4. The Labor
Code creates the Workers’ Compensation Appeals Board, and provides for
judicial review of WCAB decisions by writ of certiorari. Lab. Code § 5950. But
the Labor Code also provides for traditional mandamus to compel the WCAB to
perform an act enjoined by law. See id. 8 5955; Greener v. Workers’
Compensation Appeals Bd., 6 Cal. 4th 1028, 1046, 863 P.2d 784, 25 Cal. Rptr. 2d
539, 550 (1993) (traditional mandamus available to challenge constitutionality of
statute); Fidelity & Casualty Co. v. Workers’ Compensation Appeals Bd., 103 Cal.
App. 3d 1001, 163 Cal. Rptr. 339 (1980) (traditional mandamus available to direct
WCAB not to reopen a settlement except for good cause); Betancourt v.
Workmen’s Compensation Appeals Bd., 16 Cal. App. 3d 408, 94 Cal. Rptr. 9
(1971) (traditional mandamus available to compel WCAB to force compliance
with award).
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The scope of review in certiorari is limited to determining whether the agency
exceeded its prescribed jurisdiction or authority. Code Civ. Proc. 8§ 1068, 1074.
The scope of review is broader in administrative mandamus. For this reason,
administrative mandamus is generally favored over certiorari for judicial review.
California Administrative Mandamus, supra, 8 1.9, at 10.

Professor Asimow recommended the new judicial review statute replace all
other forms of review of agency action. Common law writs such as mandamus,
certiorari, and prohibition would be abolished for judicial review of agency
action. Asimow, A Modern Judicial Review Statute to Replace Administrative
Mandamus 16-17 (Nov. 1993). For the WCAB, the new statute would replace both
the writ of certiorari and mandamus. The staff sees no constitutional
impediment to doing this because of the Legislature’s plenary power in this
regard.

As a matter of policy, should limited review by certiorari be replaced by the
broader review of the draft statute, analogous to the broad review of
administrative mandamus? The Labor Code appears to provide broader review
of WCAB decisions by certiorari than the general provisions for certiorari in the
Code of Civil Procedure which are limited to jurisdictional questions: On review,
the court may determine whether a WCAB order “was unreasonable” or “was
not supported by substantial evidence.” Lab. Code § 5952. This is more like
administrative mandamus than traditional certiorari. The TR provides
substantial evidence review of fact-finding (Section 1123.430), so the substantive
changes that would result from applying the draft statute to WCAB are limited to
procedural details. The staff will discuss these questions with WCAB. For the
present, the staff concludes that the present writs of certiorari and mandamus
should be replaced for WCAB by the proposed statute.

The TR would make the following changes in review procedures for WCAB:

= The existing requirement that application for judicial review must be made
within 45 days after reconsideration is denied, or filing of the order after
reconsideration, would be replaced with the general limitations period of 30 days
after the decision is “effective.” A decision is effective 30 days after the order is
delivered or mailed to the person seeking review unless the order provides a
different effective date or a stay is granted. Thus the time period for seeking
review is from 30 to 60 days, depending on when the agency makes the decision
effective. See discussion below under “Limitations Period For Judicial Review of
Adjudication.” The staff thinks the argument for one uniform time period for
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all agencies is less compelling than having a uniform judicial review
procedure with standard remedies, and that to allow WCAB to keep its 45-day
statutory time period would not significantly undermine the beneficial
objectives of the proposed statute.

= The existing rule that the WCAB record is ordered produced by the writ of
certiorari (Lab. Code § 5951; see also Code Civ. Proc. § 1071) is replaced by the
rule in the TR that the administrative record is requested by petitioner and
prepared by the agency. Section 1123.730. WCAB says this will be inefficient
and burdensome because, in 90 percent of its cases, the appellate court denies the
writ of certiorari on the basis of the application without the administrative
record. This is consistent with certiorari generally, where the petition need only
contain the order to be reviewed. But, because the writ is discretionary, it is
advisable to attach as much of the record as is reasonable. California Civil Writ
Practice, supra, § 6.33, at 203. The staff is sensitive to cost issues. But, because a
petitioner must produce at least some of the record at the outset to avoid
summary denial, the cost of having to produce the WCAB record in every case
will be reduced.

= The existing rule that no new or additional evidence may be introduced in
the appellate court is replaced by the general rule that the court may receive
evidence in limited circumstances. Section 1123.760. Because receipt of evidence
is discretionary with the court, this should not have a dramatic impact on review
of WCAB orders.

= The existing rule that WCAB interpretation of a statute it enforces will be
upheld by the courts unless “clearly erroneous,” Judson Steel Corp. v. Workers’
Compensation Appeals Bd., 22 Cal. 3d 658, 668, 586 P.2d 564, 150 Cal. Rptr. 250
(1978), is replaced by the rule that the court uses independent judgment with
appropriate deference to the agency interpretation. Section 1123. 420. The staff
recommends giving WCAB an express statutory delegation of interpretive
authority, which will result in abuse of discretion review both for
interpretation questions and for application questions (mixed questions of law
and fact). This will put WCAB on the same footing as the Public Employment
Relations Board and Agricultural Labor Relations Board. See discussion below
under Section 1123.420 (review of agency interpretation or application of law).
We would do this by adding the following to Labor Code Section 5954:
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For the purpose of Section 1123.420 of the Code of Civil
Procedure, the appeals board has delegated authority to interpret
this division.

Public Utilities Commission

The Public Utilities Commission asks for an exemption from the new judicial
review statute. The PUC is one of three state agencies that have direct review in
the California Supreme Court. (The other two are the Energy Commission and
State Bar Court.) The TR does not change the proper court for review of PUC
decisions. Legislation to expand jurisdiction for review of PUC decisions to
include the court of appeal and to make other procedural changes (SB 1322) is
pending in the Legislature.

Professor Asimow says review of PUC decisions only by certiorari and only
by the Supreme Court make these decisions essentially unreviewable, and that it
is hard to explain why this one agency should be exempt from judicial scrutiny.
Asimow, A Modern Judicial Review Statute to Replace Administrative Mandamus 33
(Nov. 1993).

The TR would replace existing certiorari procedures for PUC review with
procedures analogous to administrative mandamus. The PUC objects to the
following changes in its procedure which the TR would make:

= Replacing the rule under which the Supreme Court may only affirm or set
aside the PUC order with a broad grant of authority to modify PUC action and
grant injunctive relief and other remedies.

= Replacing the existing certiorari rule that review is limited to determining
whether the PUC exceeded its authority (Pub. Util. Code § 1757; accord, Code Civ.
Proc. 88 1068, 1074) with a broad scope of review, including independent
judgment review of mixed questions of law and fact. The PUC argues that its
fact-finding often involves predictive facts that look to the future and require an
exercise of discretion. At least for mixed questions of law and fact, we could
address this by giving the PUC the same delegated authority to construe its
statutes as the staff recommends for the Public Employment Relations Board,
Agricultural Labor Relations Board, and Workers’ Compensation Appeals Board.
This would provide abuse of discretion review of mixed questions of law and
fact. To do this, we would add the following to Section 1756 of the Public
Utilities Code:
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For the purpose of Section 1123.420 of the Code of Civil
Procedure, the commission has delegated authority to interpret this
code.

= Replacing the rule that no new or additional evidence may be introduced in
the Supreme Court and requiring the court to decide the case on the
administrative record (except on constitutional questions) with the rule in the TR
that the court may receive additional evidence for independent judgment review
or to decide whether the PUC was improperly constituted as a decisionmaking
body, acted with improper motive, or whether its procedures are lawful. The TR
authorizes the Supreme Court to appoint a referee, master, or trial court judge to
receive this evidence.

= Replacing the rule that only a party to the PUC proceeding may seek
judicial review with the rule in the TR that an interested person or a person who
satisfies public interest standing rules may seek judicial review whether or not a
party to the administrative proceeding.

The TR preserves the 30-day limitations period for review of PUC decisions in
Section 1756 of the Public Utilities Code. As requested by PUC, the staff would
make clear the provision extending the time to 180 days after the decision if the
agency fails to notify the parties of the limitations period does not apply to PUC
decisions. It seems fair to assume the parties will be represented by counsel in
PUC proceedings. The applicable limitations period in the statute should be
clear to counsel.

The staff thinks the foregoing changes in PUC procedures are sound as a
matter of policy. However, since the Legislature will be considering these
issues at the 1996 session, perhaps the better course is to await legislative
action on SB 1322. SB 1322 is near final passage — it has been approved by the
policy committee in the second house and will be on third reading on the
Assembly floor when the Legislature reconvenes.

State Water Resources Control Board

The State Water Resources Control Board generally supports the draft statute.
The Board suggests helpful conforming revisions to its statutes to consolidate
procedures and make them clearer and more consistent. The staff has not had
time to analyze these in detail, but they appear meritorious. The staff will
examine these with a view to including them in the next draft.
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LIMITATIONS PERIOD FOR JUDICIAL REVIEW OF ADJUDICATION

Limitations Periods For Adjudication Generally (§ 1123.640)

Existing law. The limitations period for review of adjudication under the
APA is 30 days from the last day on which reconsideration can be ordered. Gov’t
Code § 11523. The power to order reconsideration expires 30 days after delivery
or mailing of a decision to the respondent, on such earlier date as the agency may
set, or on termination of a stay. Gov’t Code 8§ 11521. Local school districts are
governed by the APA for hearings involving certificated employees. Educ. Code
88 44944, 44948.5, 87679. For judicial review of a decision of a local agency other
than a school district, the limitations period is 90 days after the decision is
announced or after the time for reconsideration expires, whichever is later. Code
Civ. Proc. 8§ 1094.6(b). If a person seeking judicial review makes a timely request
for the agency to prepare the record, the time to petition for review is extended
until 30 days after the record is delivered. Gov’t Code § 11523 (APA); Code Civ.
Proc. § 1094.6(d) (local agency). Other sections discussed below provide special
limitations periods for particular agencies. Adjudication not covered by any of
these provisions is subject to the three-year or four-year limitations periods for
civil actions generally.

Proposed law. The TR provides a single, uniform 30-day limitations period
for judicial review of all adjudicative action, whether state or local and whether
under the APA or not, except that the special limitations periods under the
California Environmental Quality Act are preserved. The 30-day period
commences to run from the time the decision is effective. Section 1123.640. A
decision under the APA is effective 30 days after it is delivered or mailed to the
respondent, unless the agency head makes it effective sooner or stays its effective
date. Gov’t Code 11519. Thus for review of most APA proceedings, the party
seeking review will have 60 days from delivery or mailing of the decision in
which to petition for review — 30 days until it becomes effective and an
additional 30 days from the effective date. The agency may effectively shorten
this to 30 days by making the decision effective immediately. Id. Unlike existing
law, the time to petition for review is not extended by a request for the record.

As noted by Ms. Marchant, the proposed law is unclear as to when a decision
in a non-APA adjudication is effective. This should be clarified in Section
1123.640. But if we merely continue existing law by saying a non-APA decision
is effective when announced or after the time for reconsideration expires,
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whichever is later, the limitations period for review of non-APA decisions — 30
days — will be shorter than the 30 days plus an additional period of up to 30
days for APA decisions. This does not seem justifiable.

Non-adjudicative action remains subject to the general limitations periods of
three or four years for civil actions.

Commentators’ views. The State Bar Public Law Section finds considerable
merit in having one uniform limitations period for judicial review. The State
Water Resources Control Board thinks the uniform 30-day limitations period is a
good idea.

Ms. Marchant and Mr. Bezemek (California Federation of Teachers) object to
shortening the limitations period for review of local agency adjudication from 90
to 30 days plus an additional period of up to 30 days, whether or not the
petitioner has received the administrative record. Mr. Bezemek objects to
eliminating the provision extending the time to petition for review until 30 days
after the record is delivered. Gov’t Code § 11523 (APA); Code Civ. Proc. §
1094.6(d) (local agency). Ms. Marchant says without the record, it is hard for a
lawyer to decide if judicial review is justified. Mr. Bezemek says a short period
will cause more litigation to be filed to contest teacher layoff decisions, and will
reduce the opportunity for settlement.

Previous Commission action. Professor Asimow originally recommended a
uniform 90-day period for review of all state and local adjudications. Asimow,
Judicial Review: Standing and Timing 88-97 (Sept. 1992). The Commission first
thought there should be a uniform 60-day limitations period for review of state
and local adjudication, an increase from the existing 30-day APA limitations
period and a decrease from the 90-day local agency limitations period. Later, the
Commission wanted the limitations provision to parallel the procedure for civil
appeals, with a relatively short period, such as 30 days, to petition for review. In
civil appeals, a notice of appeal must be filed 180 days after judgment or 60 days
after mailing or service of a notice of entry of judgment, whichever is earlier.
Cal. R. Ct. 2(a).

The Commission adopted the 30-day period because that is the rule now in
APA proceedings. There was also concern that, in a case where the ALJ orders a
license suspension or revocation and the licensee gets a stay, a longer period
would permit the licensee to delay the suspension or revocation with possible
harm to the public. This rationale would justify continuing the 30-day
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limitations period for review of APA proceedings, but would not necessarily
require such a short period for non-APA proceedings.

It is not clear why there must be one uniform limitations period for all state
and local adjudication, APA and non-APA. There appear to be compelling
reasons for a short period in APA licensing cases that are not present in other
adjudications. No arguments have been made why the existing 90-day
limitations period for local agency adjudications should be shortened. (There
was concern that in land use proceedings of local agencies, opponents of a
planned development may use delay as a tactical weapon, but the draft statute
does not change the existing three or four year limitations period for review of
nonadjudicative action.)

Staff recommendation. The staff recommends the following limitations
periods for judicial review:

= For formal APA adjudication involving state agencies generally, and local
school districts for certificated employees, the staff would continue the existing
30 plus 30 day rule, subject to being shortened to 30 days if the agency makes the
decision effective immediately. (Special statutes of particular state agencies are
discussed under the next heading, “Special Limitations Periods for Particular
Agencies.”)

= For state agency adjudication not under the formal adjudication provisions
of the APA, the staff would provide that the decision is effective 30 days after it is
delivered or mailed to the respondent, subject to being shortened by the agency,
unless reconsideration is ordered or the decision is stayed. This would make
non-APA adjudication of state agencies subject to the same as for formal APA
adjudication — 30 days plus an additional period of up to 30 days.

= For local agency adjudication not under the APA, the staff would continue
the existing 90-day period because parties are less likely to be represented by
counsel in these proceedings, and because no persuasive reason has been offered
for shortening it.

This may be accomplished by revising Section 1123.640 as follows, and by
adding a new Section 1123.645:

1123.640. (a) This section applies to a decision in an adjudicative
proceeding, but does not apply to other agency action.

(b) The petition for review of a proceeding of a state agency or
of a proceeding under the formal adjudication provisions of the
Administrative Procedure Act, Chapter 5 (commencing with
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Section 11500) of Part 1 of Division 3 of Title 2 of the Government
Code, shall be filed not later than 30 days after the decision is
effective. For the purpose of this subdivision, a decision of a state
agency is effective 30 days after it is delivered or mailed to
respondent unless a reconsideration is ordered within that time
pursuant to express statute or regulation, or the agency itself orders
that the decision is effective sooner, or a stay of execution is
granted. The time for filing the petition for review is extended as to
a party during any period when the party is seeking
reconsideration of the decision pursuant to express statute or
regulation.

(c) The agency shall in the decision or otherwise notify the
parties of the period for filing a petition for review. If the agency
does not notify a party of the period before the decision is effective,
the party may file the notice within the earlier of the following
times:

(1) Thirty days after the agency notifies the party of the period.

(2) One hundred eighty days after the decision is effective.

1123.645. (a) This section applies to a decision in an adjudicative
proceeding, but does not apply to other agency action.

(b) The petition for review of a proceeding other than one
described in Section 1123.640 shall be filed not later than 90 days
after the decision is announced. The time for filing the petition for
review is extended as to a party during any period when the party
is seeking reconsideration of the decision pursuant to express
statute, requlation, charter, or ordinance.

(c) The agency shall in the decision or otherwise notify the
parties of the period for filing a petition for review. If the agency
does not notify a party of the period at the time the decision is
announced or when reconsideration is rejected, whichever is later,
the party may file the notice within the earlier of the following
times:

(1) Ninety days after the agency notifies the party of the period.

(2) One hundred eighty days after the decision is announced or
reconsideration is rejected, whichever is later.

The Comment would note that the provision in subdivision (b) specifying
when a decision is “effective” is consistent with the formal adjudication

provisions of the APA. Gov’t Code § 11519.

Special Limitations Periods for Particular Agencies

Statutes prescribe special limitations periods for review of actions of
particular state and local agencies. The TR makes the following adjudications of
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state and local agencies subject to the general rule of Section 1123.640 — 30 days
plus an additional period of up to 30 days:

= A decision of the Public Employment Relations Board, now 30 days after
issuance. Gov’t Code § 3542. The TR would extend the time by 30 days in most
cases because of the provision for 30 days plus an additional period of up to 30
days.

= Various state personnel decisions, including decisions of the State Personnel
Board, now one year, but remedies are limited unless the challenge is made
within 90 days. Gov’t Code § 19630. To apply the general rule of 30 days plus an
additional period of up to 30 days will significantly shorten the time for review
of SPB personnel decisions.

= A decision of local zoning appeals boards, now 90 days. Gov’'t Code
8 65907. If we adopt a longer period for review of local adjudicative action as
recommended above, that will affect this provision also.

= A decision of the Agricultural Labor Relations Board, now 30 days after
issuance. Lab. Code § 1160.8. The TR would extend this time by 30 days in most
cases, the same as for PERB, supra.

= A decision of the Workers’ Compensation Appeals Board, now 45 days after
the filing of the order following reconsideration or 45 days after denial of petition
for reconsideration. Lab. Code § 5950. A petition for reconsideration must be
filed within 20 days after service of a final order. Id. § 5903. Thus the total time
limit for judicial review is 65 days after service of the order. Under the TR, a
petition for reconsideration is unnecessary, Section 1123.320, so the usual time
limit will be 60 days (30 plus 30), not a significant change.

e A decision of the Unemployment Insurance Appeals Board, now six
months. Unemp. Ins. Code § 410. The general rule of 30 days plus an additional
period of up to 30 days will significantly shorten the time for review of CUIAB
decisions.

= Drivers’ license order, now 90 days after notice. Veh. Code § 14401(a). The
general rule of 30 days plus an additional period of up to 30 days will
significantly shorten the time for review of DMV drivers’ license orders.

= A welfare decision of Department of Social Services, now one year after
notice. Welf. & Inst. Code § 10962. The general rule of 30 days plus an
additional period of up to 30 days will significantly shorten the time for review
of DSS welfare decisions.
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As decided by the Commission, the TR preserves the various time limits for
judicial review of action under the California Environmental Quality Act, but
none of the other special limitation periods.

The Department of Health Services is concerned Section 1123.640 might affect
Health and Safety Code Section 1428 which requires a licensee who wants to
contest a citation to notify the agency within 15 days. The TR is not intended to
affect these internal procedures. See Section 1121.110. The staff will make this
clear in the Comment to section 1123.640.

Staff recommendation. The staff is concerned the general rule of 30 days
plus an additional period of up to 30 days may be too short for adjudications
listed above where parties are unlikely to be represented by counsel — DMV
drivers’ license cases, DSS welfare cases, and CUIAB unemployment cases. The
staff is inclined to recommend we preserve the longer limitations periods for
these three agencies. The staff is unsure what to do about the existing long
limitations period for personnel decisions of the State Personnel Board (now one
year or 90 days).

COMMENTS ON SECTIONS IN THE DRAFT

The following are comments on sections in the draft statute, except for five
sections that present fundamental policy issues which are discussed above —
Sections 1123.420 (standard of review of agency interpretation or application of
law), 1123.430 (review of agency fact-finding), 1123.620 (discovery), 1123.640
(limitations period), and 1123.760 (new evidence on judicial review). The staff
plans to raise for discussion at the meeting only the material below preceded by a
bullet [=].

§ 1120. Application of title

Section 1120 says the TR does not apply to an action for refund of taxes under
specified provisions of the Revenue and Taxation Code. The State Board of
Equalization points out other statutes in the Revenue and Taxation Code that
provide a trial de novo for tax refunds and are overlooked in the TR. The staff
would make clear in Section 1120 that the TR does not apply to the provisions
referenced by the State Board of Equalization (the addition of subdivisions (d),
(e), and (f) are discussed above under “Proceedings to Which Statute Applies”):
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1120. (@) . ...

(b) This title does not govern or apply where a statute provides
for judicial review of agency action by any of the following means:

(1) A trial de novo.

(2) An action under Division 3.6 (commencing with Section 810)
of the Government Code.

(3) An action for refund of taxes under Chapter-5{commencing
“:"'H' Seetl_en 5_le 6) GI. Part g: efl F'“'S'G” f1 ol Glf ’."t.'e.le 2

of, the Revenue and Taxation Code.

(c) This title does not govern or apply to judicial review of
action of a nongovernmental entity, except a decision of a private
hospital board in an adjudicative proceeding.

(d) This title does not govern litigation in which the sole issue is
a claim for money damages or compensation and the agency whose
action is at issue does not have statutory authority to determine the
claim.

(e) This title does not govern a proceeding under Chapter 9
(commencing with Section 860) of Title 10 of Part 2 of the Code of
Civil Procedure.

(f) This title does not govern judicial review of a decision of a
court.

§ 1121.110. Conflicting or inconsistent statute controls

Section 1121.110 says a “statute applicable to a particular entity or a particular
agency action prevails over a conflicting or inconsistent provision” of the TR.
This is from existing law which says judicial review of APA proceedings is
subject to “statutes relating to the particular agency.” Gov’t Code § 11523. Ms.
Marchant is concerned “statute” might be read to include a local ordinance. But
“statute” is a constitutional term, and may be enacted only by a bill in the State
Legislature. Cal. Const. Art. IV, 8 8(b). Cities and counties may make
“ordinances and regulations not in conflict with general laws.” Id. Art. XI, § 7.
The staff will add language in the Comment to make this clear.

§1121.280. Rule
The Department of Health Services would revise Section 1121.280 as follows:

1121.280. “Rule” means both of the following:

(a) lation” lefined i . "
Code. A requlation adopted, or in the process of being adopted,
pursuant to the Administrative Procedure Act (Government Code
Section 11342 et seq.).
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(b) The whole or a part of an agency statement, regulation,
order, or standard of general applicability that implements,
interprets, makes specific, or prescribes law or policy, or the
organization, procedure, or practice requirements of an agency,
except one that relates only to the internal management of the
agency.

(c) The term includes the amendment, supplement, repeal, or
suspension of an existing rule.

This suggestion does not appear to present substantive issues, but the staff
will ask the Office of Administrative Law for its comment. (“Rule” is used in six
sections in the draft statute — Sections 1121.240, 1121.290, 1123.130, 1123.140,
1123.330, and 1123.350.)

§ 1123.220. Private interest standing

Section 1123.220 permits an “interested person” to seek judicial review. The
Department of Health Services thinks it would be better to say “beneficially
interested person” or “aggrieved person.” But the real substance of this
provision is in case law cited in the Comment. The Comment makes clear “a
person must suffer some harm from the agency action” to have standing to
obtain judicial review.

Should we change “interested person” to “affected person”? The staff is
inclined not to do this because of the substantial case law gloss on the term
“interested person.”

§ 1123.230. Public interest standing

= Section 1123.230 gives a person standing to obtain judicial review of agency
action that concerns an important right affecting the public interest if the person
has served on the agency a written request to correct the agency action and the
agency has not done so within a reasonable time. The Department of Health
Services would add a requirement that the request specify the time the requester
considers reasonable for the agency to act, and that the time specified shall be
appropriate to the action requested, and be not less than 30 days unless the
request shows why a delay of 30 days will cause irreparable harm. DHS says
that, without this addition, Section 1123.230 may be abused by attorneys who
request corrective action, immediately file suit, settle, and seek attorneys’ fees.
Section 800 of the Government Code (continued in Section 1123.850 in the draft
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statute) permits attorneys’ fees if the administrative action was “arbitrary or
capricious.”

= The staff thinks this suggestion may have merit. To add a 30-day period
to allow corrective action for nonadjudicative action would not cause a problem
with the statute of limitations, which will be three or four years. For adjudicative
action, the limitations period of 30 days plus an additional period of up to 30
days will preclude allowing 30 days for corrective action unless the limitations
period is tolled. To add a tolling provision may make the statute unnecessarily
complex.

= We could accomplish much of what DHS suggests by revising subdivision
(c) of Section 1123.230 as follows:

1123.230. A person has standing to obtain judicial review of
agency action that concerns an important right affecting the public
interest if all of the following conditions are satisfied:

(c) The person has previously served on the agency a written
request to correct the agency action and the agency has not, within
a reasonable time, done so. If the agency action is not in an
adjudicative proceeding, a reasonable time shall not be less than 30
days unless the request shows why a shorter period is required to
avoid irreparable harm.

§ 1123.240. Standing for review of decision in adjudicative proceeding

Section 1123.240 gives standing to a “party” to seek judicial review of an
adjudicative proceeding if it was under the APA, and to a “participant” in all
other adjudications. The Comment says “participant” includes persons who
appear and testify, submit written comments, or are otherwise directly involved
in the adjudication. The Department of Health Services says this is too broad for
formal, trial-type adjudications not under the APA, such as their hearings before
the State Personnel Board. The staff will discuss this with DHS to see if we can
address their concern without unnecessarily restricting standing for non-APA
adjudication.

8 1123.420. Review of agency interpretation or application of law

e Under Section 1123.420, the general standard of review of agency
interpretation or application of law is independent judgment, giving deference to
the determination of the agency appropriate to the circumstances. However,
abuse of discretion review applies to a local legislative body’s interpretation of its
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own legislative enactment. Mr. Bezemek, California Federation of Teachers,
objects to abuse of discretion review for local agency interpretation of its own
legislative enactment. The staff shares this concern because of the risk that a
local agency will achieve by an innovative interpretation of its ordinance to reach
a particular result that it could not constitutionally have achieved by retroactive
amendment of the ordinance. This concern was also expressed by Professor
Clark Kelso at a Commission meeting. The local agency provision was adopted
by the Commission after considering and rejecting this argument and the
argument that there is no justification for distinguishing between a local and a
state agency in this respect. Does the Commission wish to reconsider?

The Department of Health Services finds the term “independent judgment”
anomalous in the context of deciding legal issues, and prefers “de novo review.”
Neither term is used in the 1981 Model State APA, but both are used in case law.
E.g., 20th Century Ins. Co. v. Garamendi, 8 Cal. 4th 216, 271, 32 Cal. Rptr. 2d 807,
841 (1994) (“independent review” and “de novo scrutiny” of issue of law). The
staff is inclined not to change the term “independent judgment.”

= The Public Employment Relations Board and Agricultural Labor Relations
Board do not want independent judgment review of their interpretations of
statutes that apply to their agencies. PERB and ALRB now have a standard of
review that requires courts to accept the agency determination unless clearly
erroneous, and want to keep this scheme. An exception in Section 1123.420
requires the court to uphold the agency interpretation in the absence of abuse of
discretion if a statute expressly delegates the interpretive function to the agency.
The Commission wanted to preserve existing law for these two agencies. We can
best do this without disrupting the scheme of the TR by giving PERB and ALRB
an express delegation of authority to interpret their statutes. The staff
recommends adding the following language to the PERB and ALRB statutes
(Government Code Sections 3520, 3542, and 3564, and Labor Code Section
1160.8):

For the purpose of Section 1123.420 of the Code of Civil
Procedure, the board has delegated authority to interpret this
[“chapter” for PERB, “part” for ALRB].

The staff discussed this with PERB and ALRB, and believes these agencies
find this language satisfactory. (The staff recommends similar interpretive
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authority for the Workers’ Compensation Appeals Board and Public Utilities
Commission above under “Agencies To Which Statute Applies.”)

§ 1123.450. Review of agency procedure

Section 1123.450 provides independent judgment review on questions of
agency procedure, giving deference to the agency determination. Ms. Marchant
is concerned about requiring deference to the agency determination if, for
example, the agency puts the burden of proof on the wrong party. The deference
due to the agency on procedural matters is analogous to the deference due to the
agency in interpreting or applying the law under Section 1123.420. In either case,
the question of the degree of deference to be given is for the court to decide.
Perhaps it would be useful to add the following to the Comment to Section
1123.450:

The degree of deference to be given to the agency’s
determination under subdivision (c) is for the court to determine.
This deference is not absolute. Ultimately, the court must still use
its own judgment on the issue.

8 1123.510. Superior court proper court for judicial review

Section 1123.510 says that, except as provided by statute, the superior court is
the proper court for judicial review. The Department of Health Services asks if
this is meant to prohibit direct access to the courts of appeal and Supreme Court
for writs of mandamus against an agency. The TR is intended to provide the
exclusive remedy for judicial review of agency action. Section 1121.120. But the
California Constitution gives the Supreme Court, courts of appeal, and superior
courts original jurisdiction in mandamus proceedings. Cal. Const. Art. VI, § 10.
Appellate courts are cautious in exercising original mandamus jurisdiction, and
require the proceeding to be brought in superior court unless the issues are of
great public importance and must be resolved promptly. California
Administrative Mandamus, supra, § 8.15, at 269. The Comment to Section
1123.510 says the superior court is the proper court for judicial review “whether
or not issues of great public importance are involved.” If appellate courts
disregard Section 1123.510 and Comment and exercise original mandamus
jurisdiction to review agency action, that is their constitutional prerogative which
we cannot change by statute.

< DHS wants to prevent health care providers from avoiding superior court
review of a rejected claim for payment by suing in small claims court. DHS says
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small claims courts often do not consider whether statutory and regulatory
conditions of payment have been met. Under Section 1120 above, the staff
proposes to say the draft statute “does not govern litigation in which the sole
issue is a claim for money damages or compensation, or is to vindicate a private
right under common law, and the agency whose action is at issue does not have
statutory authority to determine the claim.” Assuming DHS has statutory
authority to determine these claims, Section 1121.120 (draft statute exclusive
judicial review procedure) would prohibit suit in small claims court to review
DHS denial of a claim. Is this good policy, or should we preserve a right to sue
in small claims court on a rejected claim for payment? The staff will ask DHS
for the statutory authority, if any, that gives it the right to determine these claims.

§ 1123.520. Superior court venue

= Section 1123.520 generally continues existing venue rules. The Department
of Health Services would expand venue by saying venue to review state agency
action is proper in Sacramento County and in the county where the agency
headquarters is located. DHS says venue in Sacramento County would provide
judicial expertise in cases involving difficult issues of public and administrative
law. The Commission considered and rejected a similar provision at the August
meeting, which would have made venue proper in Sacramento County, or, if the
agency is represented by the Attorney General, in any county where the AG has
an office. The Commission wanted to protect the convenience of private parties.
Does the Commission wish to reconsider?

8§ 1123.610. Petition for review

The Department of Health Services is concerned the definition of “party” in
Section 1123.260 to mean the agency “and any other person named as a party”
will continue the annoying problem of litigants naming as parties every
employee of the agency who took part in the agency action. DHS would limit
“party” to the agency and any official designated by statute or regulation to take
the action, and recommends a provision making dismissal of a proceeding
against an improper person mandatory and automatic on notice to the court by
the agency without the need for a motion to dismiss.

In existing administrative mandamus proceedings, the proper respondent is
the agency, city or county, board or commission or agency head responsible for
the decision, and usually the governing statute or ordinance will specify who is
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responsible. California Administrative Mandamus, supra, § 6.1, at 225. For a
state agency, the proper respondent is the agency, not individual employees. Id.
§ 6.2, at 226. If a board or commission makes the decision, the proper respondent
is the board or commission, not its individual members. Id. § 6.3, at 227.

We could more clearly preserve existing law by revising Section 1123.610 as
follows:

1123.610. (a) A person seeking judicial review of agency action
may initiate judicial review by filing a petition for review with the
court.

(b) The petition shall name as respondents only the agency or
officials responsible for the action to be reviewed.

{b) (c) The petitioner shall cause a copy of the petition for review
to be served on the other parties in the same manner as service of a
summons in a civil action.

The staff would keep the requirement of dismissal only on noticed motion,
since the petitioner should have notice and an opportunity to be heard. The
showing required on the motion to dismiss should be relatively simple, and not
consume undue time and resources.

§ 1123.630. Contents of petition for review

= Section 1123.630 requires a petition for review to state the name and mailing
address of the petitioner. Ms. Marchant says this should be the mailing address
of petitioner’s attorney. This provision came from the 1981 Model State APA.
Under existing practice, a mandamus petition in superior court must state the
name, office address or, if none, residence address, and telephone number, of
petitioner’s attorney or of the petitioner if he or she is not represented. Cal. R. Ct.
201(e); California Administrative Mandamus, supra, 8§ 8.22, at 274. A mandamus
petition in the Supreme Court or Court of Appeal must state the name, address,
and telephone number of the attorney filing the petition. Cal. R. Ct. 56(a).

« The staff thinks Ms. Marchant makes a good point, and would revise
Section 1123.630 as follows:

1123.630. The petition for review shall state all of the following:

(a) The name and-mailing-address of the petitioner.

(b) The office address or, if none, the residence address of
petitioner’s attorney, if any.

(c) The mailing address of the petitioner if the petitioner is not
represented by an attorney.
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§ 1123.650. Stay of agency action

Section 1123.650 continues the existing rule that, if the trial court grants relief
from the agency decision, the decision is automatically stayed during an appeal
unless the appellate court orders that the decision is not stayed. Code Civ. Proc.
§ 1094.5. Ms. Marchant is concerned about the effect of the automatic stay in a
specific example: She postulates that a county civil service employee is
discharged by the department head. On administrative review, the county civil
service commission overturns the department head’s decision and orders the
employee reinstated. The department head petitions the superior court for
review. The administrative action is not stayed during review at the trial court
level, so the employee is reinstated during judicial review proceedings as
ordered by the civil service commission. The trial court upholds the original
action of the department head discharging the employee. The employee appeals,
which automatically stays the administrative decision of the civil service
commission, resulting in the employee being off the payroll while the appeal is
determined. The staff thinks this kind of case is adequately addressed by the
appellate court’s discretion to order that the administrative decision is not stayed
during the appeal.

< However, Ms. Marchant’s example reveals a peculiarity of existing law.
The automatic stay on appeal from the granting of relief by the trial court is a
double stay — both the administrative decision and the trial court order
overturning the administrative decision are stayed during the appeal unless
otherwise ordered. Code Civ. Proc. 88 916 (trial court order), 1094.5
(administrative order), 1110b (relief from stay in mandamus proceeding). So,
despite automatic stay of the trial court’s grant of relief during an appeal, the
appeal will temporarily nullify the administrative order because of the automatic
stay of the latter. See generally California Administrative Mandamus, supra,
88 14.21-14.22, at 458.

= Both under existing law and the TR, relief from automatic stay of the
administrative order is by the appellate court. Id. § 1094.5 (existing law); Section
1123.650 (TR). Under existing law, relief from automatic stay of the trial court’s
grant of a writ of mandamus may be either by the trial or appellate court. Code
Civ. Proc. 8 1110b. The agency must apply to the appellate court for relief from
automatic stay of its administrative order, which will probably prompt a counter-
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motion by petitioner for relief from the automatic stay of the trial court’s grant of
relief. If the petitioner’s motion is also made in the appellate court, the appellate
court can grant one motion and deny the other to achieve the desired result.
There is the possibility of conflicting orders, however, if the agency’s motion is
made in the appellate court and the petitioner’s motion is made in the trial court.
We should add a provision to allow the appellate court, but not the trial court,
to grant relief from the automatic stay of the trial court’s order granting relief
and overturning the administrative order. This will permit both motions to be
resolved in the same court and avoid the possibility of conflicting orders. We
would do this by revising subdivision (f) of Section 1123.650 as follows:

(F) If an appeal is taken from a granting of relief by the superior
court, the decision of the agency is stayed pending the
determination of the appeal unless the court to which the appeal is
taken orders otherwise. Notwithstanding Section 916, the court to
which the appeal is taken may direct that the appeal shall not stay
the granting of relief by the superior court.

The Comment should say the underscored language is drawn from Section
1110b, and make clear it replaces Section 1110b for judicial review proceedings
under the draft statute.

§ 1123.660. Type of relief

= Section 1123.660(a) permits the court to “award damages or compensation
only to the extent expressly authorized by statute.” Ms. Marchant says this
limitation will cause hardship for discharged employees whose discharge is
overturned by the court. She says under existing law a discharged employee
may receive back pay whether or not there is a statute authorizing it. Robert
Bezemek, California Federation of Teachers, agrees: “It is wrong to eliminate the
right to back pay and other make-whole compensation remedies.”

= Ms. Marchant’s and Mr. Bezemek’s view of existing law is correct. Code of
Civil Procedure Section 1095 expressly permits an award of damages in
mandamus proceedings, including administrative mandamus. O’Hagan v.
Board of Zoning Adjustment, 38 Cal. App. 3d 722, 729, 113 Cal. Rptr. 501, 506
(1974). Damages may be awarded in tort or contract, but governmental
immunities under the California Tort Claims Act apply and the claim-filing
requirements of that act usually apply. California Administrative Mandamus,
supra, § 1.13, at 13. If a discharged employee seeks reinstatement and back pay,
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this is not considered damages within the meaning of Section 1095 or the Tort
Claims Act. It is considered relief incidental to the petition, and compliance with
the Tort Claims Act is not required. Id.

= The staff thinks Section 1123.660(a) should be revised to preserve existing
law as follows:

1123.660. (a) The court may award damages or compensation

only to the extent expressly authorized by statute , subject to

Division 3.6 (commencing with Section 810) of the Government
Code, if applicable, and to other express statute.

The Department of Health Services is concerned the broad remedies in
Section 1123.660 may encourage judicial activism. Under existing law (Code Civ.
Proc. 8 1094.5), the inquiry in administrative mandamus is:

whether the respondent has proceeded without, or in excess of

jurisdiction; whether there was a fair trial, and whether there was
any prejudicial abuse of discretion. Abuse of discretion is
established if the respondent has not proceeded in the manner
required by law, the order or decision is not supported by the
findings, or the findings are not supported by the evidence.

Similar concerns were expressed earlier by representatives of the Attorney
General’s Office. To address these concerns, Section 1123.160 says the court may
grant relief only if it determines agency action is invalid under one of the
grounds specified in Sections 1123.410-1123.60 (standards of review). The staff
believes Section 1123.160 will solve this problem. The staff will add a cross-
reference to Section 1123.160 in the Comment to Section 1123.660 (type of relief).

8 1123.720. Contents of administrative record
§ 1123.730. Preparation of record

For proceedings not under the formal adjudication provisions of the APA,
Section 1123.730 requires the agency to prepare the record on request of the
petitioner for judicial review. Section 1123.720 says the record includes a “table
of contents that identifies each item contained in the record and includes an
affidavit of the agency official who has compiled the administrative record for
judicial review specifying the date on which the record was closed and that the
record is complete.”

Ms. Marchant says these provisions will not work for many local agencies
because the record is so often incomplete. She says the agency does not now
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prepare the administrative record. Although the agency may keep exhibits and
documents from the hearing, the transcript is prepared by an independent court
reporter over whom the agency has no control. She would continue present
practice of making petitioner responsible for presenting the record to the court.

Existing law says the “complete record of the proceedings shall be prepared
by the local agency or its commission, board, officer, or agent which made the
decision.” Code Civ. Proc. § 1094.6(c). Nonetheless, the burden is on the
petitioner attacking the administrative decision to show entitlement to judicial
relief, so it is petitioner’s responsibility to make the administrative record
available to the trial court. Foster v. Civil Service Commission, 142 Cal. App. 3d
444, 453, 190 Cal. Rptr. 893, 899 (1983); California Administrative Mandamus,
supra, 8 8.11, at 265 (chapter co-authored by Ms. Marchant).

The staff would address these points by adding a reference to the Foster case
in the Comment to Section 1123.730.

= The Department of Health Services wants to say only an agency-certified
record may be used by the court. This would stop the petitioner’s attorney from
submitting an unofficial record prepared from the hearing tape and copied from
exhibits. The requirement in Section 1132.720 that the record shall include an
affidavit of the agency official who compiled it seems to address this problem.
Should we go further and expressly prohibit the court from using an unofficial
record prepared by the petitioner?

< DHS is concerned about the requirement in Section 1123.730 that, for an
adjudicative proceeding required to be conducted under the formal adjudication
provisions of the APA, the record is prepared by the Office of Administrative
Hearings. DHS says it provides APA hearings before its own administrative law
judges, and in such cases DHS should prepare the record. The staff would
address this by revising subdivision (a) of Section 1123.730 as follows:

1123.730. (a) On request of the petitioner for the administrative
record for judicial review of agency action:

(1) If the agency action is a decision in an adjudicative
proceeding required to be conducted under Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of
the Government Code by an administrative law judge employed by
the Office of Administrative Hearings, the administrative record
shall be prepared by the Office of Administrative Hearings.

(2) If the agency action is other than that described in paragraph
(1), the administrative record shall be prepared by the agency.
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DHS would change “affidavit” to “declaration under penalty of perjury” in
Section 1123.720. But “affidavit” is the standard statutory term. The affidavit
requirement may be satisfied by a declaration under penalty of perjury under
Section 2015.5 of the Code of Civil Procedure, as the Comment to Section
1123.720 notes.

Respectfully submitted,

Robert J. Murphy
Staff Counsel

—-33-—



Memo 95-67 EXHIBIT Study N-200

LAW OFFICES OF
ROBERT J. BEZEMEK
KATHERINE J. THOMSON ROBERT J' BEZ EMEK
ADAM H. BIRNHAK A PROFESSIONAL CORPORATION

THE LATHAM SQUARE BUILOING ., .
1811 TELEGRAPH AVE. SUITE 936 Law Revision Commission
CAKLAND, CALIFORMIA 948(2 RECEINED
1810 783.5690
e 144 A0 T e
Fife:

-_—

November 15, 1995

BY FAX: 1-415-494-1827
CERTIFIED MAIL # P 761 877 352

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo alto, CA 94303-4739

RE: Judicial Review of Agency Action -
Opposition to Proposed Changes

Dear California Law Revision Commission:

I represent the California Federation of Teachers and more
than fifty labor organizations certified as exclusive bargaining
agents in a variety of California public jurisdictions, including
public schools, cities, counties, and community colleges. I
write to oppose, in the strongest terms, proposed changes
concerning judicial review of agency action.

These proposed changes eviscerate due process protections
established by statute and case law over the last fifty years.
With virtually no discussion of the precedents that these changes
would reverse, the Commission’s tentative recommendation would
deprive employees, students, holders of administrative licenses,
and labor organizations of important rights.

In the tentative recommendation it is argued that there is
no rational policy basis for applying independent judgment review
to non-constitutional agencies where substantial vested rights
are involved. This statement discloses an ignorance of how
California labor and employment relations systems operate, and
totally disregards the well-reascned opinion of Chief Justice
Tobriner in the decision he authored in 1971 in Bixby vs. Pierno
{1971) 4 Cal.3d 130.

I. INTRODUCTION

Several fundamental errors underlie the tentative
recommendation of the Commission. Unless corrected, these errors
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would create chaos within the California labor relations system.
The errors in analysis I intend to address are as follows:*

(1} It is wrong to eliminate the independent judgment
test to review non-constitutional agency action under ordinary
mandate, as recommended in proposed CCP §1121.120(c).

{2) It is wrong to apply the substantial evidence
test, as opposed to the independent judgment test, when reviewing
administrative actions which take away or derogate liberty or
property interests or vested rights as recommended in proposed
CCP §1123.420(c).

(3) It is wrong to eliminate the right to back pay and
other make-whole compensation remedies, which would be the effect
of proposed CCP §1123.660(a).

{4) It is wrong to make abuse of discretion the
standard for review of an agency’s interpretation of its own
rules and regulations as recommended in proposed CCP
§1123.420(c) (3}.

(5) It is wrong to curtail the right to discovery in
ordinary mandamus actions brought pursuant to CCP §1085, as
recommended in proposed CCP §§1123.620{a) and 1121.120(a}.

{6) It is wrong to eliminate the 90-day statute of
limitations for filing petitions for writs of administrative
mandate against local agencies under CCP §10%94.6. It is also
wrong to eliminate the provision in Government Code §11523 which
states that a request for an administrative record made within 10
days after the last day on which an agency could order
reconsideration of a decision extends the deadline for filing a
petition for writ of mandamus to 30 days after the record was
delivered as a time. The effect of a uniform 30-day period will
be to cause more litigation to be filed to contest teacher layoff
decisions made by school and community college districts under
Government Code §§44949 and 87740.

{7) It is wrong to make the standards for judicial
review established in proposed §1123.420(c) (1) -(3) apply to
petitions for ordinary mandate by way of proposed CCP
§1121.120(a).

Because T only recently received the Tentative
Recommendation, this list should not be considered inclusive of all
recommendations we oppose.

2
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I am appalled at the lack of discussion of critical
precedents in the tentative recommendation of the Commission.
The Commission proposes a radical derogation of existing rights
and ascribes far more significance to Tex-Cal Land Management,
Inc. vs. Agricultural Labor Relations Board, 24 Cal.3d 335, 156
Cal.Rptr. 1 {1979) than is warranted. As described more fully
herein, the meaning and import of that decision is distorted in
the tentative recommendation.

The ideas presented in this tentative recommendation are
radical and wrong, and do not deserve support. For the reasons
gset forth herein, we strongly oppose these tentative
recommendations of the Commission.

II. THE TENTATIVE RECOMMENDATION WOULD ELIMINATE THE
INDEPENDENT JUDGMENT TEST FOR REVIEWING THE
TERMINATIONS OF TENURED TEACHERS AND OTHER PERMANENT
EMPLOYEES

The tentative recommendation would eliminate the requirement
of independent judicial review when a schocl or community college
district terminates a tenured teacher, or when a local agency
terminates a permanent employee. Proposed CCP §1123.430 would
significantly lower the standard of review applied to 1,000
school districts, 70 community college districts, county boards
of education, as well as the standard of review applied to
thousands of cities, counties and special districts. There is no
justification for such a radical diminution of employee rights.

Professor Asimow, upon whose advice the recommendation is
apparently based, understands that the independent judgment test
is applied in reviewing actions by local governments, schools,
and other non-constitutional agencies. He also recognizes that
the substantial evidence test is applied to Constitutional
agencies. He calls this distinction “"utterly incoherent"
(Asimow, The Scope of Judicial Review of Decisions of California
Administrative Agencies, (1995) 42 UCLA L.Rev. 1157). 1In the
tentative recommendation of the Commission it is asserted that
there is "no rational policy basis" for this distinction. As we
explain, this distinction is "coherent," "rational" and essential
to the fair adjudication of employee rights.

The Commission writes that independent judgment review is
ninefficient" because it requires litigation over whether a
vested right is involved and thig involves the "loose standard"
of the "degree" of "vestedness" and "fundamentalness" of the
right affected. It is the proper duty of the courts to determine
when a vested property right is involved. After 77 years of
caselaw, this determination is not "vexing." The Commission also
says that independent judgment review encourages more people to

3
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seek judicial review than would under a substantial evidence
standard. No empirical evidence is offered to support this
opinion. But it may be that decision-making by self-interested
lay elected bodies such as school districts or city councils is
more flawed than adjudication by expert Constitutional agencies,
causing more "independent judgment" reviews. If Professor Asimow
believes you can discourage employees from seeking to vindicate
their rights by reducing effective access to judicial review, he
may be right. But such a mechanism is wreng. Justice Tobriner,
in Bixby, recognized the need for judicial vigilance in these
situations.

The question of what is or is not a vested right is not a
particularly vexing question and does not involve the "loose
standard" which the Commission suggests. Let me offer some
examples. Retirement health benefits are a form of deferred
compensation for public service. Promised compensation is
protected by the contract clause of the Constitution. Olson vs.
Cory (1980) 27 Cal.3d 532, 538. "Once vested, the right to
compensation cannot be eliminated without unconstitutionally
impairing the contract cobligation." Id.

Public employees acquire vested rights to additional
benefits granted during employment. Betts vs. Board of
Adminjstration (1978) 21 Cal.3d 859, B866; Qlson, 27 Cal.3d at
540. The right to deferred pension benefits "vests" upon
acceptance of employment. Xern vs. City of Long Beach (1547) 29
Cal.2d 848, 852-853, 856. Retirement health benefits have been
found to be vested rights. Thorning vs. Hollister School
District, (1992) 11 Cal.App.4th 1598, 1607; 15 Cal.Rptr.2d 951.
{(Rev.den. 1993}. oOther forms of compensatiocn have alsc held to
be protected by the contract clause and vest. California League
of City Employee Associations vg. Palos Verdes Library Digtrict,
(1978) 87 Cal.App.3d. 135, 136, 139 (longevity salary increase,
increased vacation benefits for lengthy service and paid
sabbatical.) The notion that certain aspects of employment
constitute vested rights and garner special protection is not
unique to California, despite Professor Asimow’'s suggestion. The
U.S. Supreme Court recognized that vested rights are created by
policies which contain promises, and numerous federal cases
accord them protection in both public and private settings. See,

e.g., Allied Chemical and Alkali Workers of America vs.
Pittsburgh Plate Glags Co. {1971) 404 U.S. 157, 181; Terpinag vs.

Seafarer’s Int. Union of N. America, (9th Cir. 19%84) 722 F.2d
1445, 1447-1448.

One must go back to the turn of the century to find cases
which held, for example, that pension benefits did not vest and

were a gratuity. See, e.g., Burke vg. Police Relief and Pension
Fund, (1906) 4 Cal.App. 235, 87 P. 421. The proposal of the

S 4
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Commission would take vested rights back to the turn of the
century, and undermine the protections afforded them by the
California Supreme Court in a string of decisions going back
nearly 80 years. Since 1917, the California courts have
recognized that pensions are deferred compensation which vest
upon acceptance of employment. See, e.g. Kern, 29 Cal.2d 848;
O'Dea va. Cook, (1917) 176 Cal. 659; Aitken vs. Roche, (1920} 48
Cal.App. 753.

In Qlson vs. Cory, (1980) 27 Cal.3d 532, 538, 178 Cal.Rptr.
568, the Supreme Court held that promised salary increases for
judges were vested rights protected by the contract clause which
could not be abridged by placing a limit on cost of living
increases for judicial salaries. In Frank vs. Board of
Administration of PERS, (1976) 56 Cal.App.3d. 236, the Court of
Appeal held that a disability pension vested at the time of
employment.

Permanent employment, or tenured status, is also a form of
property which becomes "vested" by virtue of the rules which
create it. Skelly vs. State Personnel Board, (1975) 15 Cal.3d
194, 124 Cal.Rptr. 114. Independent judgment review is critical
to assuring that school districts, community college districts,
cities, counties and special districts do not diminish or take
away vested rights without complying with the law. It is
necessary that courts have the authority to exercise independent
judgment to assess actions taken by these agencies. It is not
difficult to find scores of pension and employment rights cases
which address situations in which agencies have improperly
reduced or eliminated vested rights, or wrongfully terminated
permanent or tenured employees. A few examples are worthwhile to
consider.

Under the California Education Code, teachers in 1,000
school districts may be laid off if there is a decline in average
daily attendance (ADA) or due to a reduction of a particular kind
of service. (Education Code §44949). 1If a district decides to
do a layoff, it initiates the process under §44549 and a hearing
is conducted, under the APA, by an administrative law judge who
issues a recommended decision to the district’s governing board.
These hearings are to decide if the layoff is prompted by
discriminatory bias, Bekiaris vs. Board of Education, {1972)
Cal.3d 575, if proper procedure has been followed Karbach vs.
Board of Education, (1974) 39 Cal.App.3d 355, and a myriad of
other lssues. Having handled hundreds of these hearings, I can
assure you that a district’s initial decision to layoff is
routinely upheld and "recommended” by administrative law judges.
School boards routinely approve the "recommendation" and do what
they intended all along: they lay off the teachers. Then the
issues go to superior court where the court exercises its

9
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independent judgment and determines whether or not the laycff was
valid. See, e.g., Alexander vg. Delanoc Joint Union High School
District, (1983) 139 Cal.App.3d 567. Public school bcoards are
made up of lay people. Their decisions to terminate tenured
teachers should not be entitled to the great weight which would
be given them by the proposed revision but should be
independently reviewed by the Courts. This was recognized by
Justice Tobriner in Bixby vs. Pierno, supra, at 138. Justice
Tobriner relied on a 1939 case, Drummey vs. State Board of
Funeral Directors, (1939) 13 Cal.2d 75, 82-85. The court in
Drummey reccognized the problem:

"Legislative agencies, with varying qualifications,
work in a field peculiarly exposed to political
demands. Some may be expert and impartial, others
subservient. It is not difficult for them to observe
the requirements of law in giving a hearing and
receiving evidence. But to say that their findings of
fact may be made conclusive where constitutional rights
or liberty and property are involved ... is to place
those rights at the mercy of administrative officials
and geriocusly to impair the security inherent in our
judicial safeguards. That prospect, with a
muiltiplication of administrative agencies, is not one
to be lightly regarded." Drummey, supra, at 853.

Justice Tobriner recognized in Bixby that since the 1930's
“the courts have redefined their role in the protection of
individual and minority rights." Id. at 142. As he explained,

"by carefully scrutinizing administrative decisions
which substantially affect vested, fundamental rights,
the courts of California have undertaken to protect
such rights, and particularly the right to practice
one’'s trade or profession, from untoward intrusions
where the massive apparatus of government. If the
decision of an administrative agency will substantially
affect such a right, the trial court not only examines
the administrative record for errors of law but also
exercises its independent judgment upon the evidence
disclosed ..." Id. at 143.

One need look nc further than such significant cases as
Baglev vs. W ington Township Hospital Di ict, {(1966) €5
Cal.2d 499, 501-502 or Morrison vs. State Board of Edugation,
(1969) 1 Cal.3d 214, situatiocns in which lay boards punished
employees for exercising political rights, or because of their
lifestyle. No doubt "substantial evidence" could have been found
to support the decisions of the trustees of Washington Hospital
to fire a hospital worker because she vociferously opposed the

6
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board of the hospital in a public election or to strip a teacher
of his credentials because of his lifestyle. Justice Tobriner
recognized that the California rule "yields no fixed formula and
guarantees no predictably exact ruling in each case." Yet, it
"performs a precious function in the protection of the rights of
the individual. Too often the independent thinker or crusader is
subjected to the retaliation of the professiocnal or trade group
." Id. at 146-147.

Another example is where a school district terminates a
teacher, or takes other adverse action, due to his political
activities. Ordinary or administrative mandate may be available
to challenge the action. The trial court exercises its
independent judgment to determine if an improper motive caused
the action in question. See, e.g. Adelt vs. Richmond Unfied
School District, (1967} 250 Cal.App.2d 149; DeGroat vg. Newark
Unified School District, (1976} 62 Cal.App.3d 538. Under the
proposed revision, the school board’s decisicon to find its
motives pure could only be reviewed under the substantial
evidence test, even though it makes a self-serving decision.

It is absurd to characterize the independent judgment test,
under these conditions, as irrational or "utterly incoherent" as
Professor Asimow does. ? In attempting to apply a lesser
standard of review to complex legal questions affecting vested or
fundamental rights, the Commission misunderstands the current
standard of review, which for labor law practitioners is neither
vexing nor uncertain. Different standards apply to different
issues, a principle which has a sound judicial basis. For
example, consider a situation in which a group of retirees claim
that their vested rights to cost-free retirement health benefits
were impaired when a community college district chose to stop
paying their premiums for health benefits and shifted the cost
onto the retirees. The trial court must determine what policy
the district adopted, since its terms will decide whether or not
any rights were vested, and the scope of those rights is. Even
where evidentiary facts are undisputed, conflicting inferences
may arise from those facts. Under such circumstances the trial
court’s resolution of conflicting inferences is accepted by the
reviewing court pursuant to the substantial evidence standard of
review. Hicks vs. Reig, (1943} 21 Cal.2d. 654, 660. But the
facial meaning of a policy adopted by a community college board

2professor Asimow wrongly asserts that eliminating the
independent judgment test at the trial court level will expand
review at the appellate level. As Justice Tobriner recognized in

Bixby, "our scope of review on appeal from such a judgment is
identical to that of the trial court." Id. at 149, {(citations
omitted) .
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is a question of law. If the meaning of the policy is ambiguous,
then the trial court’s determination of its meaning from
extrinsic evidence must stand, unless erroneous. Parscons vs.
Brigtol Development Co. {1965) 62 Cal.2d. B61, 866. Rules,
regulations and school board policies are part of an employee’s
contract. Frates vg. Burnett, (1970) 9 Cal.App.3d. 63, 6€9-70.
Extrinsic evidence is admissible to prove intent. Pacific Gas
and Electric Co. vs. G.W. Thomas Dravage & Rigging Co. (1968) &9
Cal.2d. 33, 37. Contemporaneous evidence cof the meaning of the
statute is entitled to great weight. Judson Steel Corp. vs.
W.C.A.B.,6(1978) 22 Cal.3d. 658, 668. A trial court must discern
the meaning of a policy from its language and/or extrinsic
evidence. Under current law, the present opinion of the school
board as to the meaning of its policy would not be afforded
weight, as it is a self-serving declaration after the controversy
erupted. See, e.g., Carmona vs. Divn. of Industrial Safety,
{1875) 13 Cal.App.3d 303, 311 (fn 8). But the proposed revision
would totally change the law and would afford the board’s present
interpretation greater weight by requiring that the court apply a
substantial evidence test to a local legislative body’s current
construction or interpretation of its own enactment. Instead of
independent judgment in reviewing actions taken concerning vested
rights, the court would apply the lesser substantial evidence
test. This is a fundamental change in the law and would allow an
agency which is in an adversary position with its employees to
make a decision which will stand if there is some evidence to
support it. Professor Asimow’s claim that the substantial
evidence test requires independent and searching review is, in
practice, untrue. As one of the contributors to CEB‘s Handling
Administrative Mandamus (Regents of the University of California,
1993) and a labor lawyer since 1973, I have tried scores and read
hundreds of mandate cases. In practice, it is rare that
substantial evidence cannot be found to support any disputed
issue resolved by a board or ALJ. To change the rules and give
lay boards such power amounts to a rape of public employee
rights. You should not believe that more procedural protection
(such as applying the APA to teacher layoffs or decisions by
civil service commissions or merit boards) will "solve" the
problem. Because the final administrative decision rests with
school boards, commissioners or ALJ's who do not specialize in
employment cases, independent judicial review in vested rights
cases is essential.

In summary, the proposal sweeps away the protections
recognized by Justice Tobriner in Bixby vs, Pierno, and gives
undue deference to lay bodies whose decisions affect property
rights of employees. We urge the Commission to reject this
proposed revision. Scores of California appellate justices who
decided these vested rights cases understood the protection which
needed to be afforded property interests acquired by employees

8



California Law Revision Commissicn
November 15, 1995
Page %

and subject to decisgion by publicly elected or appointed lay
bodies such as school boards. Without so much as a mention of
these many cases, the recommendation proposes a complete reversal
of nearly a century of decisions. This is wrong.

III. THE TENTATIVE RECOMMENDATION WOULD ELIMINATE BACK PAY
IN CASES WHERE EMPLOYEES ARE WRONGFULLY FIRED

Proposed CCP §1123.660{a) states:

"The Court may award damages or compensation only to
the extent expressly authorized by statute.

This proposed change strips employees of rights won over the last
fifty years in providing that compensation {such as back pay or
back benefits) may be only awarded to the extent "expressly
authorized by statute." Under the proposal, an indiwidual
wrongfully fired must lock to statutes which expressly authorize
back pay. The problem is, much of the authority for awarding
back pay and back benefits through ordinary mandate and
administrative mandate arises by case law, not by statute.

The comment to proposed §1123.660 states that it is drawn
from the 1981 Model State APA Section. To use the Model State
APA to paint with such a broad brush ignores the fact that in
California the authority for back pay awards does not necessarily
derive from specific statutes, but sometimes arises from case
law.

The comment alsc says that it supersedes "former Section
1094.5(f). "Section 1094.5{(f) does not restrict the rights of
the courts to award back pay. Here is what Section 1094.5(f)
states at present in pertinent part:

"The Court shall enter judgment either commanding
respondents to set aside the order or decision, or
denying the writ. When the judgment commands that the
order or decision be set aside, it may ... order
regpondent to take such further action as is specially
enjoined upon it by law ..."

The proposal will lead to more litigation over whether a
specific statute "expressly" provides for pack pay. Different
categories of similarly situated and wrongly terminated teachers
will be treated dissimilarly; some will get back pay, some will
not. More legislation would have to be proposed, or the new
statute proposed by Professor Asimow would have to be challenged
on equal protection grounds.
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In order to illustrate this situation, let me describe an
actual case, Gianopulos vs. San Francisco Community College
District, (1986) decided by the California Court of Appeals in an
unpublished decision found at A024816 (San Francisco Superior
Court No. 756440). (We will forward you a copy of this
Decision). 1In 1972, Peter Gianopulos, possessing an adult
teaching credential in the subject of welding, was hired as a
probationary teacher and became a tenured instructor. In 1976,
he was granted sick leave due to a lung disease primarily
attributed to his exposure to welding fumes while working for the
District, and received a workers compensation award. In 1977,
Gianopulos advised the District that he desired to return to
work. Meetings between Gianopulos and the District led to the
idea that he apply for a credential in subjects other than
welding and in 1977 he applied for and received credentials in
five new subject areas. He requested, since he was tenured, that
the District assign him to teach the new subjects. But the
District refused. He subsequently filed a Petition for Writ of
Mandate in 1979. Gianopulos was never laid off or discharged; he
was kept on "involuntary" unpaid leave for many years.

Gianopulos, and his union, asserted that his tenured status
required the District either to assign him to classes or to fire
him, which would entitle him to a due process hearing under the
Education Code on whether he was entitled to teach. The Court
recognized that the issue was whether the District’s action was
"arbitrary, capricious, entirely lacking in evidentiary support,
contrary to established policy or unlawful or procedurally
unfair." Citing, Lewin vs. St. Joseph Hospjtal of Orange, (1978)
82 Cal.App.3d 368, 386-387. The Court found that under the law,
he was entitled to either be assigned and paid, or to be fired
(triggering his right to a due process hearing). The Court held
that the District had violated Gianopulos’ rights and that the
appropriate remedy was reinstatement and back pay, less
mitigation. There was no specific statute guaranteeing back pay,
just a matrix of statutes and principles which, taken together,
confirmed his rights. In another context, this matrix supported
an award of back pay and front pay for wrongly underpaid part-
time teachers whose ordinary mandate action was successful.

Ferris vs. Los Rios Community College Digtrict, (1983) 146
Cal.App.3d 1.

Public employees cannot be deprived of their employment

without due process. Skelly vs. State Persopnel Board, (1975) 15
Cal.3d 194, 124 Cal.Rptr. 114. In Barber vs. State Persgonnel

Board, (1976) 18 Cal.3d 395, 134 Cal.Rptr.206, the Court held
that a permanent employee with vested property rights who was
discharged without receiving due process was entitled to back pay
from the date of the discharge until the final post-hearing
decision was reached. Barber’s action was pursued via a petition
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for writ of mandate under CCP §10%4.5. 1In Barber, a statute
entitled the employee to compensation for the period of wrongful
punitive action. Id at 401. Although there are many statutes
"both in California and elsewhere" which demonstrate a "general
policy in favor of full back pay awards," the right to back pay
to make employees whole and discourage similar unconstitutional
dismissals arises by gcase law as well as by statute. Qfsevit vs.
Trustees of California State Universgity, (1978) 21 Cal.3d 763,
776-778, 148 Cal.Rptr.1. In Mass vs. Board of Education (1964)
61 Cal.2d 612, 39 Cal.Rptr.739, a statute was partly relied upon
to uphold an award of back pay. The employer argued that because
the statute did not require back pay, but was merely
"pexrmissive, " that there was no duty. Although this argument was
rejected by the California Supreme Court, an argument might
reasonably be made that the statute in question did not
"expressly authorize" the court to award back pay. There are
nearly 1,000 school districts, 70 community college districts,
and hundreds of other public jurisdictions. No doubt many of
them lack statutes expressly providing for back pay. Under
Ofsevit and Mass, back pay nevertheless is awarded by courts.

In another context, even absent a specific statute, the
Supreme Court, in Sonoma County Organization of Public Emplovees
v. County of Scnoma, (1979) 23 Cal.3d 236, 152 Cal.Rptr. 903,
ordered back pay for thousands of public employees whose
contracts were impaired.

The proposed change would create an illogical anomaly where
public employees’ entitlement to back pay for similar violations
of their rights could turn on the statute or regulation governing
their employment. Public employers would, by such legislation,
be given an incentive to limit back pay, thus discouraging
employees from suing to vindicate their constitutional and
statutory rights.

IV. THE PROPOSAL WRONGLY ELIMINATES THE RIGHT OF
DISCOVERY IN ORDINARY MANDATE CASES

Ordinary mandate cases often require no less discovery than
other civil actions. But by sweeping ordinary mandate cases into
the administrative mandate statute, the Commission recommends
that the right of discovery be limited except to the extent it is
provided by future rules. I have handled scores of mandate cases
in which discovery was essential to litigate the case. 1In the
mid-1980’s the California Federation of Teachers discovered that
community college districts, and the Chancellor’s Office of the
California Community Colleges, were misinterpreting and
misapplying the "50%" law. Education Code §84... That law
required that 50% of the current expense of education be paid to
teachers in the way of salaries. It was a progressive statute
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enacted by the legislature more than 100 years earlier to
guarantee that money went into teaching, not administration of
teaching. A thorough discussion of this case may be found in
"The 50% Law: Time for Enforcement", CPER, No. 66, pp. 19-28 (R.
Bezemek, 1985, Regents of the University of California).
Discovery required the taking of many depcsitions, and the
assimilation of thousands of documents in a challenge no less
intensive than that occurring a decade earlier in Serrano vs.
Priest, (1976) 18 Cal.3d 728.

Counsel for all parties in ordinary mandate actions
understand the need for discovery. Yet there is no ratiocnale
offered for eliminating this right.

We strongly oppose the proposal to curtail discovery in
ordinary mandate cases. There is no reason why discovery in such
mandate actions should not proceed in accordance with other civil
actions. To establish a "two-tiered system" without any evidence
of need is hard to fathom. Over the last 10 years California
discovery statutes have undergone extensive change, and there is
currently in place an efficient system for discovery. 1Is the
Commission intent on tossing out that system with respect to
civil mandate actions when no problem exists? That would be the
impact of proposed CCP §1123.620({a).

V. THE MODIFICATION OF TIME LIMITS FOR ADMINISTRATIVE
MANDATE ACTIONS WILL LEAD TO MORE LITIGATION

Teachers are often laid off in the Spring, as school
districts do not know what their budgets will be like in the
Fall, since their budget is a product of legislative processes in
Sacramento. By March 15th of every year, a district must
announce whether it will lay off teachers, and final layoff
notices must be issued by May 15th. Under the proposal of the
Commission, teachers unions would have to file suit by June 15th,
regardless of the fact that the State budget is never determined
until July. Under the present system, a union or affected
employees may request a copy of the administrative record. If
the request is made within 10 days, then the time limit for
filing suit is extended until 30 days after the record is
prepared. Since it usually takes 30 - 90 days to prepare the
record, a suit need not be filed until after the budget of the
State has been adopted. In my experience, this has obviated the
need to proceed on hundreds of layoff cases. Under the proposal
of the Commission, we will now have to file suit in these cases,
subjecting teachers unions, teachers and school districts to
unnecessary time and expense.
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In addition, we presently have 90 days to file suit against
many public jurisdictions on writs of mandate. This 90-day
period allows for negotiation of settlements. That opportunity
will disappear if every jurisdiction is forced to have a 30-day
statute of limitations.

Professor Asimow’s obsession with conforming everyone to the
same set of rules will generate increased litigation, increased
costs to the parties, and do a disservice to everyone. The maxim
that "if it’s not broke, don’t fix it" certainly applies in this
context. For these reasons we urge you to reconsider the
propesal to reduce the statute of limitations. We also note the
30-day time limits for filing suit have undergone substantial
criticism by academics and professionals over the last decade.
The statute of limitations for civil rights vioclations is 1 year;
for claims against governmental entities it is 6 months or 1
yvear. In civil actions the statute of limitations for most cases
is between 1 and 4 years. To reduce to 30 days the time limit
for filing these writs is egregious. I note, although it is not
my area of expertise, that your limitations period would change
the period for recipients of public assistance to seek to
vindicate their rights if they are denied public assistance.

From a 1l-year statute, it will go to 30 days -- I suspect there
are many homeless, poor and other people under the care of
conservators who could never file suit in 30 days, much less know
within 30 days, that their rights have been affected.

I urge you in the strongest possible terms to rethink this
recommendation to reduce the gtatute of limitations.

I have only had an opportunity toc review your
recommendations for 3 days. I would like to be placed on the
mailing list for all future events surrounding this matter, and I
would like to appear at your next meeting to address the subject.
I expect to provide you further information and authorities
concerning the serious diminution of rights which would occur if
the tentative recommendation were adopted.

At a time when the California Legislature is considering
amending the Education Code to eliminate a number of permissive
statutes as unnecessary, this ill-considered legislation may
encourage more litigation by limiting damages or other
compensation only to the extent "expressly authorized" by
statute, and will require the Legislature to enact or continue in
effect a plethora of statutes dealing with back pay and back
benefits.
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For the above reasons, proposed §1123.660(a) should be
eliminated, and current §1094.5(f) should be continued.

Very truly yours,

RJB:set
opeiu:29/afl-cio
c:\wp51\doc\3500\35251111.clc

cc: Mary Bergen, President, CFT

Margie Valdez, CSEA
Bernard McMcnigle, PERB
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November 14, 1995

Colin Wied, Chairperson

California Law Review Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Conment on Tentative Recommendation
Judicial Review of Agency Action

Dear Chairperson Wied and Members of the Commission:

California School Employees Association, on behalf of over
175,000 public employees in California, urges the Commission to
retain independent judgment review of factfinding, at least for
those administrative adjudicatory decisions that are reached
without the safeguards of the Administrative Procedure Act (APA).

I.

On August 24, Professor Asimow responded to my August 10
letter to the Commission and claimed:

1. "[I]Jn most areas, [school employee disciplinary]
decisions are made by personnel committees, not by the
school board directly."”

2. According to a former school administrator, "classified
employees are treated sympathetically by both appointed
personnel committees and also by elected school
boards.... [M]ost are represented by unions under
collective bargaining agreements and have negotiated
additional layers of protection beyond what’s provided
in the Education Code."

3. The former administrator opposes independent judicial
judgment as "unnecessary and improperly giving
employees a second shot at the apple."

Professor Asimow characterizes these claims as reflecting
"additional research." I have previously characterized some
school and community college disciplinary hearings as "kangaroo
courts" undeserving of mere substantial evidence review. While
Professor Asimow correctly notes my pro-worker predisposition,
that predisposition is derived from extensive practical
experience representing parties in such hearings.

2045 Lundy Avenue P.O. Box 640 San Jose, CA 95106 (408) 263-8000 FAX {408} 954-0948
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Professor Asimow’s first claim is simply not true. There
are 1,065 school and community college districts in California.
(California Department of Education, California Public School
Directory (1995) pp. 675-683.) Only 95 of these have adopted the
Education Code’s merit system with its independent personnel
commission'. (Ron Dunn, Executive Secretary, California
Personnel Commissioners’ Association.) For all the rest, these
decisions are made by the school board. Such boards cannot
delegate disciplinary decisions to any other forum. (United

Steelworkers of America v. Board of Education of the Fontana
Upnified School District (1984) 162 Cal.App.3d 823.)
II.

Professor Asimow’s second claim relies entirely on the
opinion of Eugene Tucker, former superintendent of the Santa
Monica~Malibu Unified Schoeol District. I spoke to Bart Diener,
former business agent for Service Employees International Union,
Local 660, who represented the workers employed by this district
and had frequent dealings with Mr. Tucker about employment
related matters. Mr. Diener does not share Mr. Tucker’s opinion.

Although Santa Monica is one of the few districts in
California where school disciplinary decisions can be appealed to
a personnel commission, Mr. Diener states that he handled
"several cases where there was no semblance of justice." As one
example, he told me about a case where, after serving one
suspension for misconduct, two workers were given a second and
much longer suspension for the same misconduct. The personnel
commission sustained the second suspension in violation of
"double jeopardy" concepts applicable to disciplinary
proceedings. (See Elkouri and Elkouri, How Arbitration Works
(1985) pp. 677-679.) Finally, the superior court exercised its
independent judgment to overturn the administrative decisicen.

{Estrada and H r V. Pg;gonnel Commission gi the Santa Mconica-
Malibu ed Schoo

While it is true that many classified school and community
college workers are represented by unicns, Mr. Tucker’s comment
that these unions have negotiated additional layers of protection
beyond what is provided in the Education Code is not true. The
Education Code sections relevant to the discipline of classified

! Professor Asimow’s citation to Education Cq@e section
45306 relates to personnel commissions, not “committees."

16



Colin Wied, Chairperson
California Law Review Commission
November 14, 1995

Page 3

workers have been held to preclude collective negotiations which
would insulate workers from Education Code procedures. (San
Mateo City School District v. Public Employment Relations Board
(1983) 33 Cal.3d 850, 866.) For example, as much as unions would
like to negotiate binding arbitration of discipline, so that
workers would receive the benefit of "the expert and professional
conclusions ... of [hearing officers] who try cases of this sort
every day..." (See Tentative Recommendation, p. 10), such
expertise cannot be negotiated for classified schoeol and

community college workers. (Fontanha, supra, 162 Cal.App.3d at
840.)

III.

Professor Asimow’s third claim asks this Commission to
assume without evidence that workers are afforded a fair "shot at
the apple" in the local administrative adjudications subject to
review. The Commission did not consider changing the standard of
judicial review for state agencies until after a detailed
examination of the APA. With due process safeguards now assured
by the enactment of SB-523, there is some merit to the argument
that independent judgment review of state agency adjudications
amounts to "two shots at the apple."

I recall pleading with the Commission, back in the days
before it abandoned the "one size fits all" approach to
administrative adjudication, for a recommendation that statutory
safegquards similar to those required for state agencies should
also be required for local agencies. I believe it was
Commissioner Skaggs who correctly noted that, while he did not
disagree with my argument, it just was not politically feasible.

The Commission then carefully excluded local agencies not
subject to the APA from a proposed minor amendment to Code of
Civil Procedure section 1094.5. (Study N-100, Memorandum 93-30,
May 1993 Draft, p. 159.) The recommended change was limited to
adjudications found by the Commission to contain procedural
safequards that guaranteed administrative due process. This is
the same route followed by the California Supreme Court in Tex-
Cal Land Management, Inc. v ricultural Labor Re jons a
(1979) 24 Cal.3d 335, a case heavily relied upon by Professor
Asimow.

In Tex-Cal, the Court did not approve substantial ev?dence
review until after it assured itself that the administrative
adjudication subject to review, under the Agricultural Labor
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Relations Act (ALRA), mandated adequate due process safeguards
such as the separation of prosecutorial from adjudicatory
functions (Labor Code § 1149), notice, written pleadings,
evidentiary hearings (Labor Code § 1160.2), and a regquirement
that orders be accompanied by findings based on the preponderance
of the reported evidence (Labor Code § 1160.3):

"We therefore hold that the Legislature may accord
finality to the findings of the statewide agency that
are supported by substantial evidence on the record
considered as a whole d ar er sa ards
equjvalent to those provided by the ALRA for unfair
practice proceedings, whether or not the California
Constitution provides for that agency’s exercising
fjudicial power’." (Tex-Cal, supra, 24 Cal.3d at 346,
emphasis added.)

The Commission is now in a position to assure itself that
local administrative adjudications, which it will never have time
to individually review, do not benefit from a lower standard of
judicial review unless the decisions "are made under safeguards
equivalent to those provided by the ALRA" and the APA.

The new section 11410.50 of the Government Code allows a
local agency exempt from the APA to adopt the APA for its own
adjudicatory decisions. If the standard for judicial review is
lowered, this change should be used as an inducement to encourage
local agencies to adopt the APA, a politically acceptable,
voluntary process which would tend to bring more uniformity to
administrative adjudication throughout the State. To assure that
parties are afforded one fair "shot at the apple," the standard
of review should remain unchanged for local agency adjudicatory
decisions that are not subject to the protections of the APA.

IvV.

It cannot be stressed too strongly that the decisionmakers
to whom classified school and community college workers must
appeal discipline are not the experts in adjudication the
Tentative Recommendation finds deserving of greater deference.
They are elected or appointed laypersons charged with many
responsibilities besides adjudication. As local public
officials, they are particularly vulnerable to political
pressures. On the infregquent occasions when they must preside
over a disciplinary hearing, they usually find that the
superintendent’s charges against a worker are being prosecuted by
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the same attorney on whom they depend for advice in other
employment-related matters.

The classified worker may or may not be represented by a
union. 1In any case, California School Employees Association,
like many unions, cannot afford to furnish an attorney for most
disciplinary hearings. There is no right of discovery. There is
no power to subpoena witnesses. There is no guidance provided by
the Education Code once a hearing begins. It is understandable
that, without guidance from comprehensive statutory safeguards
such as those provided by the APA, school and community college
disciplinary hearing occasionally fall below the mihimum
guarantees of due process, regardless of the best intentions of
governing board members.

Even Professor Asimow admits that "local governments
sometimes furnish inadequate adjudicatory procedures." (Asimow,
The Scope of Judicial Review of Decisions of California
Administrative Agencies (1995} 42 UCLA L.Rev. 1157, 1172.) I
suspect the worst examples are those where union representation
is not available or requested. Here are four examples where

California School Employees Association provided representation:

1. On October 9, 1995, The Board of Trustees of the
Redwoods Community College District scheduled a hearing
to adjudicate 22 separate allegations of misconduct
against a classified worker. The Board set a time
limit of one hour for the hearing.

2. On October 17, 1994, the County of Del Norte sent an
employee a notice of dismissal alleging that he was
accused of "serious inappropriate behavior with a minor
female participant in the Second Chance Program in the
presence of other participants." Despite repeated
requests for clarification, the county refused to
specify the nature of the alleged behavior, where or
when it occurred, or the names of anyone involved. The
employee was required to defend himself by guessing at
the meaning of the charge. After the union threatened
litigation to enjoin the disciplinary proceedings until
adequate notice was furnished, the employee was
reinstated and further investigation revealed there was
no factual basis for the charge.
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On May 25, 1989, the Governing Board of the Salinas
Union High School District rejected a finding of a
hearing officer that the employer had authorized the
actions for which workers were disciplined. The Board
then placed three permanent workers on probation in
violation of the maximum period for probation allowed
by the Education Code. The Board rejected the hearing
cofficer’s finding only after meeting in closed session
to discuss the proposed decision with the attorney
prosecuting the case. The worker’s representative was
neither notified of, nor invited to, the meeting with
opposing counsel.

On November 15, 1990, the Board of Trustees of the
Soledad-Agua Dulce School District conducted an
administrative hearing to adjudicate the termination of
a classified worker for failing to keep his school bus
clean. A review of the administrative transcript filed
in support of the union’s successful petitions for
writs of mandamus for back pay and a hearing that
comports with due process (see Los Angeles Superior
Court Case Nos. BS5S009347 and BS016292) reveals the
following:

a. The Board did not require the district to meet its
burden of proof but, rather, indicated that the
worker should present his case first.

b. The Board did not require the district to call or
swear any witnesses. The record is devoid of any
sworn testimony whatsoever.

c. The Board did not require the district to
authenticate or introduce any documentary
evidence, although Board members received and
relied upon documents regarding the worker.

d. The Board did not receive information from one
witness at a time, using a question and answer
format. Rather, the Board conducted a wide-
ranging discussion lacking any discernable
pattern.

e. Board members conducted independent investigations
regarding the charges and interviewed persons who
were not present at the hearing.
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£. Board members persistently inquired into a number
of job performance issues unrelated to the
allegations contained in the charges.

g. The Board’s decision contained no findings.

Independent judicial review, or the threat of such review,
is not the "second shot at the apple," as claimed by Professor
Asimow. It is the only way workers subject to such procedures
can obtain one fair shot at careful, reasoned and equitable
adjudication. Without comprehensive statutory safeguards that
guarantee due process, such as the safeguards in the recently
revised APA, independent judicial review should be retained.

Thank you for the opportunity to present these comments to
the Commission.

Lt HTD

lliam C. Heath
Deputy Chief Counsel

cc: Margie Valdez, CC
Barbara Howard, DGR

-..wch\lsw-rev2 jud
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November 16, 1995

Nathaniel Sterling

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Independent Evidence v. Substantial Evidence
Review

Dear Mr. Sterling:

It was a pleasure to see you in Sacramento at the
Administrative Law luncheon. During that luncheon, I became
aware that the Law Revision Commission is contemplating further
legislation dealing with the appropriate C.C.P. § 1094.5 review
standard. I understand the Commission may be considering the
abolition of the independent evidence standard for review of
findings of fact in administrative mandamus proceedings.

Let me express my concern regarding that proposal.
Although I have not seen the proposal, I understand the proposal
under discussion would abolish the independent evidence standard
and substitute a substantial evidence test standard for all
factual findings. The value of the independent evidence test to
respondents’ counsel, such as myself, is you do have an
opportunity to have a superior court judge exercise his or her
independent judgment regarding the actions or activities of the
state agency. In substantial evidence test reviews, essentially,
the superior court judge functions more like an appellate court
and sustains the action of the state agency if there is any
substantial evidence in the record to support the agency'’s
action. The superior court judge is not so constrained under the
independent evidence test and it is my opinion that even if
California is somewhat unique in having that level of judicial
review, we should preserve it.

I would appreciate receiving a copy of the proposal
which is under consideration.
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The next time you are in Sacramento, give us a call and
we will take you to lunch.

Yours very truly,

Jameé é%—EBfﬁ

JPC/ms

cc: Sean E. McCarthy

23



BOBBITT & GATTEY
Attorneys at Law
24435 Fifth Avenue, Suite 350
Bverett L. Bobhbitt San Diego, California 92101-1692

Telephone
James M. Gattey, APC Area Code 615
‘Vi-cki L. Gilbreath 232-8142
Hilary A. Hager Telecopier
Annette Soladay 234-4553
Legal Administrator
November 15, 1995
VIA FACSIMILE TRANSMISSION
California Law Revision Commission N
4000 Middlefield Road, Suite D-2 Law Revision Commission
Palo Alto, CA 94303-4739 RECENVED
N . . NOV L 7 G085
Re: Judicial Review of Agency Action File:
—_

Dear Sirs and Madames:

We are writing to provide our comments concerning the Commission's
tentative recommendation to the Legislature conceming Judicial Review of
Agency Action. We are opposed to legislation that would change the
independent judgment test as the standard for judicial review of decisions of
local agencies.. Our opposition is based upon many years of practice before
several different local agencies. To understand our familiarity with the issues
addressed in the Commission's tentative recommendation, it will be helpful to
understand who we are and what we do.

This firm is composed of two partners, James M. Gattey and Everett L.
Bobbitt, and two associates, Vicki L. Gilbreath and Hilary A. Hager, who have
combined experience of over 50 years as lawyers and more than 30 years
representing client organizations.

This firm specializes in the representation of public employees regarding
issues directly related to their employment. We provide the full range of legal
services necessary to effectively address those issues, ranging from negotiation
of labor agreements, grievance processing assistance and initiation of
proceedings before administrative agencies and courts as necessary. We
frequently appear before civil service commissions and personnel boards, local
legislative bodies and state and federal courts from ftrial through appeals and
reviews by the highest courts. Included in this range of services are petitions for
writ of mandate to review agency decisions.

Our clients include the San Diego Police Officers Association, Deputy
Sheriffs Association of San Diego County, San Diego County District Attomey
Investigators Association, the Legal Defense Fund of the Peace Officers
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Research Association of California, exclusive representatives of faculty in the
San Diego Community College District, Grossmont-Cuyamaca Community
College Oistrict and Poway Unified School Districts, Big Bear City Community
Services District Employees Association, Management Employees of the City of
Oceanside, the El Cajon Police Officers Association, the Coronado Police
Officers Association and many other similar organizations.

With this large client base, we appear before local agency commissions
and boards as many as fifty times a year. As you can tell, we have vast
experience with focal agencies and review of agency decisions by courts of law.
Our experience convinces us that the independent judgment test is an essential
standard of review of these agencies’ decisions.

The makeup of local agencies is distinctly different from most state
agencies. State agencies are generally composed of trained, experienced
quasi-judicial officers, whose actions are often controlled by a body of published,
precedential decisions and rulings (i.e., the State Personnel Board). Local
agencies are comprised of appointed members of the community, often with little
or no training in the area of their responsibilities. Training is acquired “on-the-
job." Many local agencies involve ad hoc committees or members to hear
discipline appeals and other matters within the jurisdiction of the local agency.

We deal primarily with constitutional issues of due process and
fundamental vested rights of public employees. These issues are often handled
differently by each local agency before which we appear. The general approach
by the hearing officer of these local agencies is to determine whether or not the
employee’s employer treated him or her fairly. The agency's written decision is
then framed to address the court’s standards for findings and conclusions, and
may in fact not be a true statement of what the agency actually did or the
considerations about the evidence actually made by the agency/hearing officer.
Without the independent judgment test standard of review and using the
substantial evidence test, the court would be iimited to a review of the evidence
in support of the agency’s decision and findings. This review may not be
comprehensive enough to review the actual process of the hearing or the
decision of the agency.

A recent case illustrates this concern. A police officer was terminated
allegedly because of a violation of the department’s policy of placing oneself in a
position of danger, however the evidence at the administrative hearing clearly
revealed the termination was a political decision by the chief of police, not a
decision based upon the actual conduct or rehabilitative possibilities of this
officer. The chief wanted to send a message to the public and his other officers
about the use of deadly force using our client as the messenger. The local civil

23



California Law Revision Commission
November 15, 1985
Page 3

service commission hearing the termination appeal upheld the termination,
finding that the facts supported a determination that the policy violation
ostensibly relied on by the department did in fact occur and that termination was
the appropriate discipline based upon the violation. Under the sufficiency of the
evidence standard of review, the court would have been limited to a review of
whether there was sufficient evidence to support the findings, which in this case
arguably there was. However, would the sufficiency of the evidence standard of
review have ailowed the court to get to the true motivation for the termination,
which termination was ultimately overtumed on appeal because of the improper
motive? Local agencies are subject to political considerations, which are difficuit
to overcome under the substantial evidence standard of review.

Another recent case involved a police department's suspension of an
officer based upon three allegations of department violations, essentially issues
of rudeness and discredit to the department caused by this officer’s contacts with
members of the public. This case involved a small, incorporated city whose
personnel appeals board, established by city resolution, was unsophisticated
and used infrequently for discipline appeals. Compared to other local agency
commissions and boards before which we appear, the board members were
relatively untrained in how to handle an administrative appeal,.

This lack of sophistication resulted in a hearing at which the employee
was constantly required to object both to the evidence being allowed in and the
procedures being utilized, which objections were mostly overruled by the board
members, with obvious expressions of frustration for the constant interruptions.
The board members were generally unconcerned about the due process
requirements of burden of proof, admissible evidence and generally favored a
proceeding where the employer's counsel could “tell” the entire story and the
employee needed to explain away the “evidence.” The board members clearly
wanted to hear and consider everything, whether or not the officer had been
charged with the misconduct in his discipline papers or not. A sufficiency of the
evidence review would not have allowed a court to review the other factors
involved in this hearing and to rule out possible disfavor of the employee by the
board members because of the manner in which the hearing was conducted.

One argument advanced in support of a change to the sufficiency of the
evidence standard of review is that members of administrative agencies have
specialized expertise and technical knowledge of the matters before them,
expertise and knowledge that the court's do not have, and therefore great
deference should be afforded to the decisions of these agencies. That degree of
expertise is clearly lacking in many local agencies. These local agency
members are not professional triers of fact.
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The cases that we deal with, particularly those involving the termination of
employment, are comparable to the defense of criminal cases. Termination is
the “capital punishment’ of empioyment cases. Public employees have a
fundamental vested right to continued employment and cannot be terminated
without due process of law. In criminal cases, the defendant is entitled to a fair
trial and all of the due process protections before he or she may be convicted of
a criminal offense. The differences between employment law cases and criminal
cases is the degree of due process protection and the sophistication of the
processes. In a criminal case, the judge is a professional and highly trained
judicial officer. The defendant is entitled to a jury. There is a large body of
cases and statutes establishing the defendants’ rights and interpreting the law
upon which the judge must rely.

The employee does not have these protections in a local agency
proceeding. The hearing officers or board members, although mostly well-
intentioned and conscientious, are often untrained, unassisted by precedential
agency decisions, and provide only a small amount of their time to their tasks as
volunteers or appointed members, for limited. These local agency members
come from other professions and are often untrained in judicial and quasi-judicial
procedures. Yet they have the power to uphold the empioyment context “capital
punishment” conviction - termination.

Although a revision of the Administrative Procedures Act for consistency
throughout the state is an admirable, and, in many ways, a desirable concept,
application of a uniform set of standards and particular standard of review to
local agencies is fraught with potential problems. The nature and variety of local
agencies and their rules and regulations make a blanket application of standard
procedures and a sufficiency of the evidence standard of review impractical and
unworkable. Local agencies are not at all like state agencies in the exercise of
their quasi-judicial functions. We regularly appear before both local agencies
and state agencies and their abilities and expertise are extremely different.

We urge the Commission to reconsider its recommendations with

reference to local agencies. If the Commission desires additional information

from us, we would be glad to participate in any way. Please do not hesitate to
contact us.

Very tfuly your,

* -~

Vicki L. Gifbreath
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Andrew Sak
A Law CORPORATION Law Revision Commission Sabine Wromar
RETEIVED
Of Counsel:
. OCTEZB‘EBE Darryt Mounger
File: Patrick Thistle

October 19, 1995

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Altc CA 94303-4739

Re: Comment on Tentative Recommendation
Judicial Review of Agency Action

Dear Commission:

Since December, 1984, my law practice is approximately
80% devoted to the filing of petitions for writ of mandate under
Code of Civil Procedure Section 1085 and 1094.5 in the Los
Angeles County Superior Court. I co-authored two chapters in the
CEB book, "California Administrative Mandamus,® Second Edition.

Virtually none of my practice involves judicial review
of state agency decisions. Rather, it is almost 100% involved
with the review of local agency decisions which are not covered
by the APA -- quasi-adjudicatory decisions by the City of Los
Angeles Employee Relations Board, the lLos Angeles County Civil
Service Commission, the Los Angeles Police Department, the Los
Angeles City Civil Service Commission, and various other local
decision-making bodies.

In my opinion, the Tentdtive Reconﬁendation is made
without due consideration to the current realities of local
agency quasi-adjudicatory proceduras.
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On pages 8-9, it is proposad that a 30 -ay;f*ﬂ‘ te of 1ilitations i
be instituted for the filing of all petitidiiéj. whether the o
petitioner has yet received the record of the: dninistrative
proceedings. or not. This is a had idea.i;

Many quasi—adjndicatnry proceedinglmhefore local
agencies are conducted by lay persons, such as union
representatives and other non-lawyers and they may last for
several days. When an aggrieved party wishes to petition for
review, he must consult with a lawyer, whoprobably hasn’t got a
clue as to what the issues are and whether such review has any merit.




Under the proposed new rule, the petitioner will be
forced to retain counsel and file his petition before his counsel
has had an opportunity to review the administrative record.

(Note that under proposed Section 1123.730, the local agency has
as long as 60 days to produce the record.) This forces an
attorney to file potentially unmeritorious actions, contrary to
his ethical obligation to file only meritorious actions.

I can tell you from my personal experience that 90-days
is already a pretty short period of time for an attorney to get a
clear picture of what happened at the administrative level and
advise a client on the merits of petitioning for judicial review.

- B +

On pages 10-11, it is stated that "independent judgment review
substitutes the factual conclusions of a non-expert trial judge
for the expert and professional conclusions of the administrative
law judge and agency heads." That paragraph goes on to state
that the "professionals are the administrative law judges who try
cases of this sort every day, hear the lay and expert witnesses
testify, and can take the necessary time to understand the issues
and to question the experts until they do understand." This is
the most amazing statement I have seen in black and white in a
long time.

There are no "administrative law judges" in local
agency decision-making. Decisions about whether a local agency
department head was justified in discharging an employee, for
example, may be made by the city manager after a hearing where
there are no rules of evidence. Decisions about whether a police
officer has a disability which entitles him to a PERS pension may
be made by the Chief of Police, also at a hearing where there are
no rules of evidence.

While it is true that some local agency decisions are
made by official bodies such as Civil Service Commissions, these
Commissions are not "administrative law judges." They are
political appointees who are subject to political and public
pressures. There is absolutely no justification for stating that
“"these professionals are more likely to be in a position to reach
the correct decision than a trial judge reviewing the record."

As noted, local agency adjudications are usually made
without benefit of the right to discovery, rules of evidence,
proper allocation of burden of proof, and frequently without the
benefit of an experienced, let alone neutral, decision maker.
Local agency adjudications are sometimes conducted under
procedures that are invented on the spot.
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In short, for many persons affected by these decision-
makers, the trial judge is the first and only opportunity for
neutral and unbiased review of actions taken against aggrieved
parties by local chiefs of police, city managers, civil service
commissions and the like. In my opinion, it is only the
potential threat of subsequent independent judgment review by a
Superior Court judge which motivates some local agency decision
makers to be as fair as they are. Without such a check, local
agency adjudicatory procedures and decisions will degenerate even
further into whimsy and arbitrariness.

Finally, there is no problem for most judges or
litigants on the question of whether the independent judgment
test applies or not. This issue is seldom litigated any more;
there is ample appellate literature to guide the confused.

Proposed Bection 1121.110, cConflicting or Inconsigtent
Btatute Contrels. Does this mean that if a local agency decides
to adopt a 2-day statute of limitations, that local provision
prevails? Does this mean that if a local agency decides to
immunize all of its quasi-adjudicatory decisions from judicial
review, that local provision prevails?

wlogel-1-1" i wi 1

Does this mean that when the petitioner complains that the local
agency has used an unlawful procedure, for example, putting the
burden of proof on the wrong party, that the court must defer to
the agency if the agency has determined that this is an
appropriate procedure?!

ed SBec n_1123.63 (=} of P t for
Review. Why does the Court need to know the mailing address of
the Petitioner? 1Is is your goal to enable newspapers to track
down the petitioner? Since when is anything more than the
attorney’s mailing address required?

. e

. Let’s say that a Civil
Service employee is discharged by his County Department head on
May 1. His discharge is effective that date. He appeals to the
Civil service Commission, which conducts a hearing and renders
its decision upholding the Department head on January 1. The
Commission’s decision is rendered and "final" on January 1, but
it is "effective™ the previous May 1. Under the proposal, the
discharged employee is precluded from seeking judicial review
because he can’t possibly get his petition filed within 30 days
of the "effective™ date of the decision. Why don’t you just use
the old word "final" instead of "effective.™ Everyone knows what
"final" means.
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Proposed Section 1123,650., Btay of Agency Action. I
recognize that subdivision (f) is carried over from Section

1094.5, but it is one subsection that really needs revision.
Let’s say that a Civil Service employee is discharged by his
County Department head. He appeals to the Civil Service
Commission which conducts a hearing and renders a decision
reinstating the employee. The Department head petitions the
Superior Court and because the filing of the petition does not
stay the agency action, the employee is reinstated while the
petition is pending. The Superior Court ultimately renders a
decision in favor of the Department head. The employee (who had
been reinstated to his employment by virtue of the unstayed
agency decision) appeals from the Superior Court’s grant of
relief to the Department head. Under this provision, the
decision of the agency (reinstating the employee) would be
automatically stayed pending a determination of the employee’s
appeal. In other words, the employee becomes unemployed again,
pending a decision on his appeal.

Under this
proposal, the Court could award "ancillary relief to redress the
effects of official action wrongfully taken or withheld." This
is akin to the present C.C.P. Section 1095. However, the
proposal goes on to limit the award of damages or compensation to
the "extent expressly authorized by statute.”

This is going to cause extreme hardship to discharged
employees whose discharge is overturned by the Court. Currently,
such employees customarily receive reinstatement and back pay
plus all other benefits lost as a result of the "wrongful
discharge, " whether or not there is a statute which expressly
authorizes such a remedy. Under this provision, there will be no
back pay remedy without an expressly authorizing statute. There
are very few such authorizing statutes (local ordinances)
currently on the books. I predict that those that do exist will
be repealed as soon as this proposal is adopted.

Record. Subsection (a)(6) of this provision will not work for
many local agencies. This is because many local decision makers
do not recognize any obligation to make a complete formal record.
Because local decision makers operate from their common knowledge
about local conditions, they frequently omit from the record
certain documents that would be essential for court review, such
as the copies of the rules at issue, Charter provisions and the
like. This problem is exacerbated when, as is frequently the
case, the parties putting on the case before the decision maker
are lay persons rather than attorneys.
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I suggest that the present practice of making the
petitioner responsible for presenting "the record" to the Court
be continued. Otherwise, petitioners are going to get bogged
down in tangential lawsuits trying to force local agencies into
complying with this subdivisicn.

Proposed Section 1123,730. Preparation of Record.

Subsection (a) (2) assumes that local agency currently prepares
the record. This is simply not the case. In most local agency
decisions, the local agency may keep the exhibits and other
documents from the hearing, but the transcript is prepared by an
outside independent court reporter. The petitioner will not get
a transcript if he makes a request to the local agency. The
petitioner has to obtain the transcript from the independent
court reporter. You can be sure that the court reporter is not
going to feel any particular obligation to get the transcript
prepared within 30 days or 60 days or any set time period without
a "rush" fee premium.

Very truly yours,

Diane Marchant
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PEPPERDINE UNIVERSITY

SCHOOL QF LAW

Law Revision Commission
October 25, 1995 RFCEIED

OCT 3 0 73
Mr. Nat Sterling File: 5

Executive Secretary T
California Law Revision Commission

4000 Middlefield Road, Suite D-2

Palo Alto, CA 94303-4739

Re: Tentative Recommendation on Judicial Review of Agency Action
Dear Mr. Sterling:

I am writing in support of the tentative recommendation on judicial review of agency
action. The recommendation would replace the current cumbersome appellate review process
with a simplified set of judicial review procedures that will allow the litigants to focus on the
merits of the appeal rather than get bogged down on whether the proper type of mandamus was
used by the appealing party. I strongly support the substantial evidence in the record as a whole
standard of review for judicial review of agency fact finding. The current independent judgment
standard has many flaws as detailed in the tentative recommendation and in Professor Asimow's
studies. While I would prefer that the Court of Appeal be the primary reviewing court, rather then
the superior court, I recognize that the Court of Appeal has a heavy current caseload, and it is
not likely to receive an increase in judicial resources to handle a large number of new
administrative law cases. Use of the substantial evidence standard of review for fact finding will
solve some of the problems with superior court review, i.e., generalist judge versus expert agency,
but appellate case law interpreting provisions of the new act will develop more siowly than it
would if the court of appeal were reviewing more of these cases. On the whole, this is a
thoughtful and excellent recommendation.

Very Truly Yours,

Gregory L. Ogdeﬁ
Professor of Law
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WYLIE, McBRIDE, JESINGER,

SURE & PLATTEN
A LAW CORPORATION

RICHARD J. WYLIE* 101 PARK CENTER PLAZA, SUITE 900 MARK 5. RENNER
JOHN McBRIDE BANK OF AMERICA BUILDING DAVID M. BALTER
ROBERT E. JESINGER MARKET AND PARK AVE. CHRISTINA C. BLEULER
KATHRYN A. SURE TANIA B. ROSE
CHRISTOPHER E. PLATTEN SAN JOSE, CALIFORNIA 95113 CAROL L. KOENIG
* Centified Civil Trial Specialmt TELEPHONE 408-297-9172 [RECT DIAL NUMBER
by the National Board of Trial Advocacy FACSIMILE 408-292-7042 408-297.9179 EXT.__

October 31, 1995

VIA FACSIMILE NO. 415/494-1827 and U.S. MAIL

e e Law Revision Commission
Colin Weid, Chairperson

RECEIVED

California Law Revision Commission g

4000 Middlefield Road, Suite D-2 W § 1008

Palo Alto, CA 94303-473%9 Fife:
_—

Re: Tentative Recommendation: Judicial Review of Agency Action

Dear Mr. Weid:

This firm is counsel to over 45 public sector labor organizations representing over
4,500 local, municipal and county employees within the State of California. | write to

oppose the provisions of Section 1123.430 of the Tentative Recommendation
concerning judiciat review of agency action.

The Commission's Tentative Recommendation at pages 9-10 finds "no rational policy
basis" for the present distinctions between the use of the independent judgment test
or the substantial evidence test. While this may be true for the distinction between
constitutionally established agencies and other agencies, there is a strong policy basis
tor the "fundamental vested right" distinction. The importance of the right affected
should determine the intensity of judicial review - not the other way around. (See Bixby
v. Pierno (1871} 4 Cal.3d 130, 144-147.)

Except for some initial idealistic discussion about a "one size fits all" Administrative
Procedure Act, | am informed that the Commission never examined adjudication by
local governmental agencies as opposed to state agencies. Moreover, reliance upon the
decision in Tex-Cal Land Management, Inc. v. Agricuitural Labor Relations Board
{1979) 24 Cal.3d 335 for support of analysis eliminating the constitutional basis for
the independent judgment test is misplaced. There, the court found the substantial
evidence standard to be constitutionally valid only after reviewing the administrative
procedure at issue in that case and finding that it contained procedurat safeguards that
guaranteed due process. {/d., 24 Cal.3d at pp.344-346.) Accordingly, independent
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Letter to Colin Weid
Cctober 31, 1995
Page 2

judgment review should be retained for decisions of any local agency that does not
voluntarily adopt the Administrative Procedure Act.

As Profession Michael Asimow has written "local governments sometimes furnish
inadequate adjudicatory procedures.” (Asimow The Scope of Judicial Review of
Decisions of California Administrative Agencies (1995) 42 UCLA L.Rev. 1157, 1172.)
Of course, nothing in Tex-Ca/ undermines the policy rational underlving the distinction
for a fundamental vested right, a distinction Professor Asimow claims is "utterly
incoherent.” {Asimow, supra, UCLA L.Rev. at p.1158.)

In over thirteen years of practice, | have seen demonstrably unfair local administrative
adjudications wherein not only is the result wrong, but fundamental procedural defects
such as inadequate notice; failure to separate the adjudicative function from the
investigation, prosecution advocacy process; bias of the presiding officers; failure to
provide the factual and legal basis of its decision; prejudicial ex parte communications;
and, failure to provide language assistant when needed has fatally infected the
administrative process. Indeed, in smaller cities throughout California it has been my
experience that the employer is more than willing to act as prosecutor, judge, jury and
executioner without any adherence to the "niceties” of due process.

To some employers a "fundamental vested right” constitutes mere words; to
employees it means hearth, home and heaith. Such realities require that the decisions
of local governmental agencies receive independent judicial review to assure that
expediency has not overtaken the protection of constitutional rights. Accordingly, |
write to oppose the Tentative Recommendation of the Commission and suggest that
independent judgment review should be retained for decisions of any local agency that
does not veluntarily adopt the provisions of the Administrative Procedure Act.

If you have any further questions concerning the foregoing or desire concrete examples
of unfair local administrative adjudications, please do not hesitate to contact the

undersigned.
Very truly yours,
&/ n 54/ <

CHRISTOPHER E. PLATTEN

CEP:dw

dawieid
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STEVEN R. MEYERS, San Leandra
Yice-Chatr
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Ca-Seeretary) Treosurera
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ANNE B. TORKINGTON, Los Angetra

Advisor
CLARA L. SLIFKIN, Low Angeler

Statr Bar Staff Adminiirator
DONALD W. BREER

PUBLIC LAW SECTION
THE STATE BAR OF CALIFORNIA

555 FRANKLIN STREET
SAN FRANCISCO, CA 84102-4498

Excelive Commuise

BLANCA M. BREEZE, Sorremento
NELSON D. BUCK, ad Blaff
ALISON COLGAN, Suena Perk
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(415) 561-8248
Fax: (415) 561-8363

November 14, 19895

Law Revision Commission

RECFIVED
CALIFORNIA LAW REVISION COMMISSION e
4000 Middlefield Road NOV 7 g 095
Suite D-2 File:
Palo Alto, Ca. 94303-4739 T

Dear Members of the Commission:

The Public Law Section of the California State Bar wishes to
express its general support for the Commission’s tentative
recommendation on the subject, "Judicial Review of Agency Action"
(August 1995},

As the Commission’s background report notes, current statutory
and common law provisions governing judicial review of
administrative decision-making are rather obtuse, often difficult
to access, and at times i1nconsistent. The Commission’s
recommendation to consolidate these provisions within a single
title of the Code of Civil Procedure is therefore a welcome reform.
Such an approach, if adopted, would go a long way to address the
defects noted above.

The August 1995 draft contains a number of specific, salutary
reforms as well. They include the following:

--Abandonment of the "independent judgment test". At present,
California is the only jurisdiction to utilize the independent

judgment test to review agency fact-finding {(albeit in limited
circumstances) . The federal courts and all other states
utilize the time-honored "substantial evidence" standard. The
latter test affords agency decision-makers appropriate
deference, and seems more faithful to separation of powers
concerns than does the current California rule. We therefore
urge the Commission to go forward with this recommendation.

.
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--Clogsed Record. The California Supreme Court’s recent
decision in Western States Petroleum Assn. v. Superior Court
(1995) 9 Cal.4th 559 should go far to remove the untenable
dichotomy between "open" and "closed" records in litigation
brought to review administrative decisions. Nevertheless, the

Commission’'s proposed statutory reforms address the same
objective, and are therefore welcome. In particular, we

believe that the only proper exceptions to the "closed record”
rule are those found in current Code of Civil Procedure
gsection 1094.5(e). We agree, moreover, that in the face of a
judicial determination that the agency record is lacking, the
proper judicial remedy is for the court to remand to the
agency for further proceedings, rather than to allow new
evidence to be introduced in court in the first instance.

--Consolidated Limitations Period. There is considerable
merit in the <Commission's recommendation to adopt a
consolidated statute of limitations governing judicial review
of quasi-judicial administrative decisions. This modification
corrects a significant ambiguity contained in existing law.

The Commission’s recommendation does not address every current
problem or potentially-significant issue concerning judicial review
of administrative decision-making. Nor is the current proposal
perfect. (For example, the Commission staff’s suggestion that
"mixed" issues of law and fact be subject to the independent
judgment test is troublesome.) On balance, however, the Public Law
Section believes that the Commission proposal is worthy of support.

Please contact the undersigned if you have questions, or if

you believe the Public Law Section could be of assistance in
connection with the Commission’s deliberations on this proposal.

Sincerely,

Ny e
EICHARD M. FRANK

Chair
Public Law Section
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oo Law Revision Commission
November 14, 1995 RECFIVED
VIA FACSIMILE & U.S. MAIL YL F R
California Law Revision Commission f '|91—~__*____ _

4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303

Re: Tudicial Revi . .
Dear Ladies and Gentlemen:

[ wish to begin by apologizing for this letter’s lack of substantive analysis of your tentative
recommendation on the subject of “Judicial Review of Agency Action”. I have just returned
from a lengthy vacation to find a packet of materials on my desk with your notation that
comments must be received not later than November 15, 1995. For reason, this is a subject
matter which deserves far more attention than I been able to give to it. However, I believe that it
is imperative that I express to you my dismay and concern regarding what I perceive to be
changes in policy and the direction. The law regarding the Petition for Writ of Mandate has
developed over a course of decades and currently provides a modicum of due process protection
for individuals and business entities when dealing with governmental agencies. The
recommendations reflect a pro-agency bias to an astonishing degree and would reverse decades
of common-law as well as legislative protections for the individual. It is inconceivable to me
that your Commission would even “tentatively” recommend the elimination of the independent
judgment standard of review in favor of the almost meaningless substantial evidence test. This is
only the most egregious change which I see. This pro-agency bias also appears in the

recommendation to shorten the period within which one may challenge an agency decision from
90 days to 30 days.

The recommendation is premised upon an erroneous assumption regarding the leve! of
sophistication of statewide and local administrative agencies in the State of California. If this
recommendation is forwarded to the Legislature and is enacted by the Legislature, it will have
serious repercussions for well established individual and business liberties throughout the State.

Sincerely, |
S oty
SW/ikmr j

opeiu 3 afl-cio{1)
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STATE OF CALIFORNIA——HEALTH AMD WELFARE AGENCY PETE WILSON, Governor

DEPARTMENT OF HEALTH SERVICES
7147744 P STREET

P.0. BOX 942732

SACRAMENTO, CA 94234-7320

916/6654-0589

November 14, 1985

Sent Via Federal Express

Mr. Nathaniel Sterling

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

RE: TENTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

Dear Mr. Sterling:

Enclosed are the comments of the Department of Health
Services on the Commission’s Tentative Recommendation concerning
Judicial Review of Agency Actiomn.

Please keep me on your mailing list for future
correspondence concerning this issue.

Very truly yours,

BB S50  SEL

ELISABETH C. BRANDT
Deputy Director and
Chief Counsel

Enclosure
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COMMENTS COF DEPARTMENT OF HEALTH SERVICES
concerning

Tentative Recommendation of the California
Law Revision Commissicn:

JUDICIAL REVIEW OF AGENCY ACTION

Background:

The Department of Health Services {(Health Services) Office
of Legal Services is a large legal office with extensive
expertise in administrative law both at the agency level and on
judicial review. Health Services employs seven Administrative
Law Judges (ALJ’s) who hear cases both under the California
Administrative Procedure Act (APA) and under special procedures
unique to Health Services. ALJ’'s employed by the Department of
Social Services preside at Medi-Cal "fair hearings," but any
resulting court cases are tracked by Health Services legal staff.
In addition, Health Services conducts both APA and non-APA
hearings before the Office of Administrative Hearings, using both
its own legal staff and Attorney General staff.

Health Services is in charge of a great variety of licensing
and other regulatory schemes, as well as the operation of several
benefit programs. As a result, the agency has several thousand
regulations, many of which are amended regularly.

Health Services also engages in a large variety of "other”
agency actions, from contracting for a variety of media campaigns
to contracting for extensive projects, to awarding discretionary
grants.

In providing comments, these activities have been taken into
account, together with the experiences of the Office of Legal
Services in litigation related to these activities.

General Comments:

This proposal does many good things, and it appears in
general to provide some significant improvements over current
law. We agree that the line between administrative mandate and
"regular" mandate is at times painfully difficult to draw and at
other times relatively nonsensical.

The specific comments below are aimed at a few proklems that
seem to arise mainly from a mismatch between the Model APA and
gpecific aspects of California law, and alsoc offer a few
additional improvements Health Services would find beneficial.
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Comments on Specific Sections:

§ 1121.240: Subdivision {c) defines as "agency action"
subject to court review under the new title the "agency's
performance of, or failure to perform, any other [that is, other
than related to a decision or rule] duty, function, or activity,
discretionary or otherwise."

Careful consideration should be given to whether this
broadens the scope of the new title beyond what was intended.
Agencies engage in many activities that are not inherently
related to their regulatory functions, and should not necessarily
be reviewed in the context of a process developed to review
actions that are fundamentally different from those engaged in by
private persons and businesses.

For example, Health Services contracts with an advertising
agency to produce television, radio, billboard and print
advertising for its anti-tobacco campaign. In the process, it
engages {just like any other purchaser of media) in transactiong
which involve contract, intellectual property, copyright, and
other legal issues which may give rise to litigation.

The suggested provision would allow suit against the agency
concerning these kinds of activities to be brought under the new
title. Nothing else in the title seems to us to contradict that
possibility.

The decision to bring all actions against public agencies
into a single procedural vehicle, whether or not they involve
functions that are inherently governmental, is one that has
potentially wide-ranging effects. Procedure can easily affect
the development of the law as much as do substantive rules. Is
it a good idea to allow contract law, for example, to develop
differently if a public agency is involved than if only private
parties are involved? Particularly, is it a good idea to do so
indirectly and perhaps inadvertently (through use of a different
procedural vehicle for suit) rather than through conscious
changes in the substantive law?

We do not have a definitive answer to this question, but
raise it as an issue that should be carefully considered in
connection with development of the draft proposal.

§ 1121.260: An annoying problem regularly faced by
attorneys litigating on behalf of public agencies is that
plaintiffs/petitioners feel compelled tc name every employee of
the agency who had any involvement in a formal agency action, and
may even name "Does" in an action seeking review of a formal
final decision of the agency after a hearing. Much judicial and

- 2 -
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public waste of time occurs having these improper and totally
superfluous parties dismissed.

Either as a part of this section (which defines "party" for
purposes of the new title) or elsewhere in the new title, it
would be beneficial to limit who can be sued over agency action
or inaction to the agency itself and to any official (such as the
Director) who is designated by statute or regulaticn as the
individual who must take the action at issue. There is no
improper agency action or inaction which could not be remedied by
a court which has jurisdiction over the agency or the
specifically-designated responsible official, or both.

It might save additional time and effort to make dismissal
of improperly-named additional respondents mandatory and
automatic upon notice to the court by the agency, so that a
formal motion to dismiss is not necessary if improper respondents
are named in spite of the statutory requirement to the contrary.

§ 1121.280: This gection defines "rule" for the purpcses of
the new title. As written, it is very confusing. This confusion
appears to arise by attempting to combine language from the
Model APA with language from the California APA, which is
atypical in how it deals with formal rulemaking.

Subsection {a) states that a rule is a "regulation" as
defined in the Government Ccde. Subsection (b) enumerates what,
in addition, is considered a rule. However, almost all {(arguably
all) of the items listed in subsection (b) are within the
definition of a "regulation," and therefore already covered by
gubsection (a). Further, it is not necessary to state that the
term “rule" includes the "amendment, supplement, repeal, or
suspension of an existing rule," since this is alsc already
within the definition of a "regulation."

The Comment on the proposed section states an intent to
cover both duly promulgated regulations and other standards.
However, under existing California law, such other standards are
prohibited "underground regulations."

We would suggest that subsection (a) read as follows:

"{a} A regulation adopted, or in the process of being
adopted, pursuant to the Administrative Procedure Act (Government
Code section 11342 et seqg.)."

Subsection (b) should be limited to its first sentence,
which would then clarify that any "rule” covered by that
definition which has not been adopted pursuant to the APA is
still a proper subject of a petition under the new title.
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The second sentence of subsection {b) should be deleted. TIf
it is desired that the existing rule to that effect be expressly
stated, it should become a new subsection (¢), since it mostly
applies to the "rules" covered in subsection (a), and less so to
"rules" covered in subsecticn (b).

§ 1123.220: This section defines the standing of persons
litigating a private interest, and simply states that an
"interested person" has standing. The Comment indicates that
this is intended to ceodify existing definitions of an "interested
person" existing in statutory and case law.

We do not believe that the bare reference to an "interested
person” is adequate. No public purpose is served by allowing
persons with no genuine stake in the matter at issue to file a
lawsuit against a public agency. At a minimum, "beneficially
interested" or "aggrieved" should be used.

§ 1123.230: This section defines the standing of a person
representing a public interest. Subsection (c) requires that the
person seeking standing have "served on the agency ‘a written
request to correct the agency action and the agency has not,
within a reasonable time, done so."

Cases brought in the public interest are often brought with
an express intent to seek attorneys’ fees under a "private
attorney general" theory. Often, no prior request to "fix the
problem" is made (since this would not allow collection of fees),
or if notice is given, it is so minimal that the agency cannot
act before suit is filed. The ideal situation from the
attorneys’ standpoint (and the attorneys may well be the driving
force behind the action), is to rush in with a complaint, have
the agency acknowledge the problem and settle by fixing it, and
then get a large amount of fees because "the lawsuit was
responsible for the change." This is particularly unfortunate
and contrary to good public policy when a simple phone call to
the right person would have caused the change to occur.

Because of these dynamics, it is critical that
subsection (¢} be more specific about what "reasonable time"
means. We suggest the following additional language:

"The written request to the agency shall specify the time
the requestor considers a reasonable time for the agency to act.
The length of time given shall be appropriate to the nature of
the action requested, and shall not be less than 30 days unless
the regquest states good cause as to why a delay of 30 days will
cause irreparable harm to the requestor.”

§ 1123.240: This section governs standing in cases to
review decisions after adjudicative proceedings. It grants
standing only to parties in cases that arise from

-4 -
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APA proceedings. It grants standing toc "participants" in cases
that arise from non-APA adjudicative proceedings. This
distinction seems unwarranted, particularly since the term
"participants" is defined in the Comment to include persons who
testified or submitted written comments.

The distinction between an APA proceeding and a non-APA
proceeding is not necessarily one of substance in California.
For example, proceedings before the State Personnel Beard are for
all practical purposes the equivalent of APA proceedings, as are
reviews of audit appeals before Health Services. In such cases,
the reason for the special procedure is that the APA structure
contains elements that are inappropriate to the particular type
of adjudication, not because the hearing is any less structured
than an APA proceeding. It makes no sense to give standing to
witnesses or persons who submitted written comments to seek
review from an adjudicative proceeding conducted formally between

parties, and leading to a decision which affects only the rights
of those parties.

We suggest the following language instead:
"{b) [Existing language]

"{1l) A party to a proceeding at which the right to
participation is given only to parties.

"{2) [Existing languagel]"

The suggested language, we believe, would limit
participation in judicial review to the proper persons in
connection with all "individual" adjudications, yet allow broad
standing for review of proceedings where non-parties can
participate actively.

Article 4. Standards of Review: Sections 1123.420 through
1123.450 all contain an identical problem. Each recites a set of
isgues which is proper for the court to decide, but only for the
apparent purpose of specifying the standard for judicial review.
However, it is clearly the intent of the secticns to put the
types of determinationg which can be made into statute as well.

In addition, we find the use of the term "independent
judgment" to be confusing when used as a substitute for the
normal de novo review of legal issues by the court.
Traditionally, "independent judgment review" refers only to
review of facts without any deference to the agency decision. We

therefore suggest the use of "de novo review" for the review of
legal issues.

We suggest that each section be rewritten along the pattern
suggested below for section 1123.420.

-5 -
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"1123.420. {a) The court may determine any of the following
issues pursuant to this section:

v {list issues]

"{b) Except as provided in subdivision {c), the standard
for judicial review to be used for determinations described in
this section is de ngvgo review of determinations of law, giving
deference to the determination of the agency appropriate to the
circumstances of the agency action.

"{c) The court may review any of the following types of
agency action, using an abuse of discretion standard:

"[list issues]."

§ 1123.510: Thig section provides that the Superior Court
is the proper court for judicial review under the new title. Two
things should be clarified:

1. Is it the intent of this provision to prchibit direct
access to the Courts of Appeal and the Supreme Court with cases
that seek "mandate" relief against an agency?

2. Health Services currently has a problem with providers
of health care services avoiding Superior Court review of agency
action denying payment by suing for money in Small Claims Court.
Small Claims Courts normally limit review to whether the services
were in fact provided, and do not concern themselves with whether
statutory and requlatory conditions precedent to payment have
been met. It would be very helpful to this agency and probably
others if this practice were expressly prohibited. This section
seems to be the place to do that.

§ 1123.520: This section provides for venue. The only
proper venue for review of state action is "the county where the
cause of action, or some part thereof, arose."

Both attorneys seeking review of state agency action and
state agencies often prefer to have major cases challenging state
agency action filed in Sacramento, where most state agencies are
headquartered and both counsel and judges are familiar with
difficult issues of public and administrative law.

It would appear to be sometimes helpful and never
detrimental to allow, as an alternative venue, Sacramento, or in
the case of an agency not headquartered in Sacramento, the city
in which the agency has its principal ocffice.

§1123.640 This section provides a limitation pericd for
initiating judicial review of agency adjudicative decisions. The
time for filing a petition for review is no later than 30 days

-6 -
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after the decision is final, but is extended if the agency fails
to notify a party of the time within which to file the petition.

Although the comments to this section state that the proposed
section 1123.64 does not override special limitation periocds
statutorily preserved for policy reasons, the proposed language
is silent as to this issue. We believe this ambiguity could
adversely impact the Department’s administrative appeals. For
example, provisions of the Long-term Care, Health, Safety and
Security Act of 1973, require a licensee who desires to contest a
citation to notify the Director within 15 days of the decision of
the licensee’s intent to perfect a judicial appeal {(H & S Code

§ 1428). Several other statutory requirements are then imposed
on the licensee to satisfy the appeal process and, if those
requirements are not complied with, the Superior Court is
required to dismiss the appeal. The intent of this statutory
language is to clearly place the burden on the party challenging
the agency decision to preserve its appeal rights. We suggest
section 1123.640(b} and (c] be amended to read as follows:

"{b) Except as otherwise provided, the ...."

"(c) Except as otherwise provided, the agency shall in
the decision or otherwise notify. the parties of the
period for filing a petition for review. If the agency

does not notify a party as reguired under this section
of the period ...."

§ 1123.660: This section delineates the types of relief
which the court may order.

Although we appreciate the desire to have a single statute
covering relief for all cases of review of administrative agency
action, Health Services is very concerned that the existence of
this statute will result in abandonment of the type of judicial
restraint currently mandated by Code of Civil Procedure -
gection 1094.5.

When an administrative agency has rendered a formal decision
concerning, for example, an individual license, the court
currently is (and should be) very limited in its power. It can
basically uphold the agency’s decision or not. 1If not, it can
tell the agency why not, and what, if anything, the agency can do
to take its action in a manner which is to the court’s
satisfaction.

This section, however, suggests that cother, more creative
remedies may apply. It is difficult to predict the exact
direction judicial activism may take, but we urge very careful
scrutiny of this provision to determine whether it may create
mischief that is not intended by this proposal.

-7 -
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§ 1123.720: This section prescribes the contents of the
administrative record. It specifically requires an "affidavit"
(to be consistent with California law, this should probably be
changed to "declaration under penalty of perjury"} by the agency
official who compiled the record.

Although this provision strongly implies that only the
agency can prepare the administrative record for review, it would
be beneficial to state this expressly. Health Services has
repeatedly run into the situation where courts accept an
vadministrative record" prepared by the petitioner’s counsel from
a copy of the hearing tape and copies of the exhibits offered at
the hearing. The court’s tendency will be to then put the burden
on the agency to prove that there is some inaccuracy in the
uncertified record, rather than to reject it and wait for the
agency'’'s properly certified original.

Because of the tendency for some petitioners’ attorneys to
engage in this practice, and because it has been successful with
courts, it would be useful to add to the section an explicit
requirement that only an officially-certified record submitted by
the agency may be used by the court.

§ 1123.730: This section specifies who prepares the
administrative record. Unfortunately, it specifies in subsection
(a) (1) that the record in all adjudicative cases under the APA is
to be prepared by the Office of Administrative Hearings. This
should not be the requirement.

Not all APA adjudicative proceedings are heard by ALJ’s in
the Office of Administrative Hearings. Health Services, for
example, provides APA hearings in front of its own ALJ’'s. For
those hearings, it should be Health Services that prepares and
certifies the record.

We suggest the subsection be reworded to provide that the
agency which issued the decision, or the Office of Administrative
Hearings in any case heard before an ALJ of that Office, is to
prepare and certify the record.

§ 1123.760: This section specifies when new evidence may be
admitted by the court during judicial review. We believe
subsection (b) (2) is confusing and inappropriate. This
gubsection allows the court to receive extra-record evidence
where:

"The agency action is a decision in an adjudicative
proceeding and the standard of review by the court is the
independent judgment of the court.”

The Comment specifies that the reference is to mixed
questions of law and fact covered under section 1123.420.

-8 -
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Although a court is authorized by section 1123.420 to review
the legal aspects of a mixed question of law and fact de novo,
there is nothing in that section which suggests that, once a
mixed question of law and fact exists, the court is also
authorized to exercise its independent judgment on the facts
{(i.e., to find different facts to exist). Yet this provision
suggests that this is permitted, because there is no limit on the
type of evidence the court may receive, and the natural
assumption would be it includes pure factual matter on which the
court can then exercise independent judgment.

We suggest that the provision be restated as follows:

"The agency action is a decision in an adjudicative
proceeding, and the evidence is necessary to allow the court to
make any determination authorized by section 1123.420."

The suggested language allows the court to receive that type
of evidence which will elucidate the legal issues it may address,
but does not at the same time suggest that the court may use its
independent judgment on pure factual determinations.
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Law Revision Commission

QECEIVED
PuBLic UTILITIES COMMISSION NOY L g -995
STATE OF CALIFORNIA .
B0S VAN MESS AVENUE Flie:
SAMN FRANCISCO, CALIFORMIA S4102 _ e )
DANIEL WM. FESSLER TEL:(41 B 703-3703

PRESIDENT FaM: 41570380910
November 14, 195% VIA FEDERAL EXPRESS
The Honorable Colin Wied, Chair
California Law Revision Commission
4000 Middlefield RA., Suite D-2
Palc Alto, CA 94303-4738
Re: Judicial Review of Agency Action, Tentative Recommendation

Dear Mr. Wied:

I am writing again to urge you to exclude the Public Utilities
Commission {PUC) from the new judicial review statute proposed in
the Law Revision Commission’s Tentative Recommendation. I
previously wrote you on August 15, 1995 concerning the prior
Draft of the Tentative Recommendation. That letter focused on
the proposal to shift review of PUC decisions from the Supreme
Court to the Court of Appeal. I appreciate the changes that have
been made in the Tentative Recommendation that would retain
exclusive Supreme Court review of the PUC (unless the Legislature
enacts separate legislation making that change -- legislation
that we oppose). However, the Tentative Recommendation still
contains numerous provisions that are not appropriate for
judicial review of the PUC, primarily because they would have the
effect of increasing judicial interference with policymaking
functions properly delegated to the PUC, and alsc because they
would tend to confuse the procedural rules applicable to judicial
review of the PUC. Accordingly, I once again request that you
exclude the PUC from the new judicial review statute proposed in
the Tentative Recommendation.

The State Constitution and the Public Utilities (P.U.) Code
delegate to the PUC the authority to make important economic
decisions concerning the state‘s public utilities and related
businesses. They also provide for limited judicial review of PUC
actions, so as to avoid judicial interference with the important

policymaking functions that have been delegated to the PUC. (See
Pacific Telephone v. Eshleman (1913) 166 Cal. 640, 654-55.) The

statutory changes proposed in the Tentative Recommendation would
increase judicial interference with the actions of the PUC,
without sufficient justification. This problem can most clearly
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be seen in three areas: the scope of relief authorized, the
standard of review, and the introduction of new evidence.

Scope of Relief Authorized

Under current law, the Supreme Court may either affirm or set
aside the order or decision of the PUC. (See P.U. Code sec.
1758.) This provision helps to ensure that the court dces not
usurp the policymaking functions cf the PUC, but simply
determines whether or not the PUC’s decision is legally proper.
The Tentative Recommendation, however, would repeal sec. 1758.
(See Tentative Recommendation at 73.) Under the Tentative
Recommendation the court could grant a number of other kinds of
relief; among other things, it could order mandatory injunctive
relief or modify the agency action. (See proposed sec.
1123.660(b).) Such authority to modify PUC decisions (rather
than just reverse and remand) could allow the court to take over
decisionmaking authority that the P.U. Code delegates to the PUC.
The Tentative Recommendation does not justify this change in
existing law.

5t of Review

Under current law, the standard for review of PUC decisions is
whether the PUC "has regularly pursued its authority". (P.U.
Code sec. 1757.) The comment to proposed sec. 1123.410 says that
the standard of review in P.U. Code sec. 1757 would control over
the standards of review in the proposed new statute. (Tentative
Recommendation at 34-35.) However, the Tentative
Recommendation’s conforming revisions to the P.U. Code would
repeal section 1757 (Tentative Recommendation at 73), thus
subjecting the PUC to the standards of review contained in
proposed secticons 1123.420 through 1123.450. This change in the

standards of review would have a number of adverse impacts on the
PUC.

The most egregious change involves the standard for reviewing the
application of law to facts. Under proposed sec. 1123.420(a) (5)
& (b), the court would review such mixed questions using its
"independent judgment . . . giving deference to the determination
of the agency appropriate to the circumstances of the agency
action.” This independent judgment standard is vastly different
than the "regularly pursued its authority" standard in current
law. The proposed new standard could effectively permit the
court to substitute its judgment for that of the PUC whenever a
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mixed question of fact and law is presented. [l1] This would be
inappropriate, given the thrust of the P.U. Code to delegate to
the PUC, and not the courts, -the authority to make important
economic decisions concerning the state‘s public utilities.

The Tentative Recommendation justifies the proposed standard for
review of application issues by arguing that "[alpplication
decisions are often treated as precedents for future cases, thus
regsembling issues of law more than fact." (Tentative
Recommendation at 12; see alsc Asimow, 42 UCLA L. Rev. at 1216.)
That may be true for other agencies which repeatedly apply a
legal standard to different sets of facts concerning past events.
Indeed, Asimow’s "typical application issue" concerns the
application of such a legal standard to past events {did a
particular injury "arise out of and in the course of the
employment,” 42 UCLA L. Rev. at 1211), as do many of the
examples cited in his footnotes (42 UCLA L. Rev. at 1212-16}).
However, the majority of the PUC’s work involves ratemaking and
policy issues, and deals more with predicting the future than
with deciding what happened in the past. In that context, the
application of law (particularly some of the very general
standards found in the P.U. Code) to facts more nearly resembles
an exercise of discretion, than the determination of a pure
question of law. Nevertheless, the Tentative Recommendation
would apparently authorize the court to review the PUC’'s
determination of mixed questions under an independent judgment
standard, rather than an abuse of discretion standard.

The Tentative Recommendation does provide for an abuse of
discretion standard for an "agency’s application of law to facts,
where a statute expressly delegates that function to the agency."
(Proposed sec. 1123.420(c) {2), Tentative Recommendation at 35,
emphasis added.) Existing P.U. Code sec. 1757 certainly was

intended tc delegate to the PUC the function of applying law to
facts:

1 Given the broad language of many of the PUC’s governing
statutes, the PUC’s decisicns might often be characterized as
involving mixed questions of fact and law. (See Asimow, The
Scope of Judicial Review of Decisions of California
Administrative Agencies, 42 UCLA L. Rev. 1157, 1212, 1219 n.226,
1222 (1995).)
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The findings and ccnclusions of the
commission on questicns of fact shall be
final and not be subject to review except as
provided in this article [under the
"regularly pursued its authority" standard of
review] . Such questions of fact shall
include ultimate facts and the findings and
conclusions of the commission on
reasonableness and discrimination.

However, the Tentative Recommendation would repeal P.U. Code sec.
1757. (Tentative Recommendation at 73.) Moreover, even if that
section were not repealed, some might question whether that
section is an "express" delegation of authority to the PUC to
decide all questions inwvolving the application of law to

facts. [2])

The Tentative Recommendation’s proposed standard of review for
agency procedure alsc seems inappropriate for the PUC. The
Tentative Recommendation states that the Law Review "Commission
believes that California courts should retain the power to impose
administrative procedures not found in a statute." (Tentative
Recommendation at 14.} However, the California Constitution,
Article XII, Section 2 states: "Subject to statute and due
process the [public utilities] commission may establish its own
procedures."

Introduction of New Evidence

The provisicons of proposed sec. 1123.760 (new evidence cn
judicial review) would also permit an unwarranted shift of
authority from the PUC to the court. P.U. Code sec. 1757
currently provides that "[nlo new or additional evidence may be
introduced in the Supreme Court, but the cause shall be heard on
the record of the commission as certified to by it." However,

2 Compare Asimow, 42 UCLA L. Rev. at 1219 n.226, & 1222,
Asimow argues that "there are situations in which it is
demonstrable in statutory text or legislative history that the
legislature did intend to delegate to the agency the power to
apply the law. One good example would be the application of such
terms as . . . ‘just and reasonable rates.’ Clearly {such]
phrases are so lacking in content that the legislature must have
intended that agencies have primary responsibility for applying
them to the facts." (42 UCLA L. Rev. at 1222 (emphasis in
original).) However, it is not clear that the Tentative
Recommendation adopts this approach.
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the Tentative Recommendation would repeal sec. 1757. (Tentative
Recommendation at 73.) Therefore, the provisions of sec.

1123.760 allowing new evidence to be introduced con judicial
review would controcl.

The most troubling of these provisions is 1123.760{(b) {(2). This
subdivision would allow the court to receive additional evidence
not contained in the administrative record where the "agency
action is a decision in an adjudicative proceeding and the
standard of review by the court is the independent judgment of
the court." As the proposed Comment points out, this means that
the court could, in its discretion, receive new evidence not
contained in the administrative record when reviewing an agency
application of law to facts. (Tentative Recommendation at
47.)[3] As noted above, the PUC’s decisions often involve
issues that could be characterized as mixed issues of law and
fact. Thus, this provision might often permit the court to
consider evidence not considered by the PUC. This would
necessarily tend to shift policy and decisionmaking powers from
the PUC to the court, contrary to the basic thrust of the P.U.
Code to delegate to the PUC the authority to make important
economic decisions concerning the state’s public utilities.

This shift would likely occur even though sec. 1123.760(b) (2)
only allows the introduction of new evidence upon review of a
"decision in an adjudicative proceeding." Based on the
definitions of "decision" and "adjudicative proceeding", it
appears this provision would allow the intrcduction of new
evidence in court upon review of individualized ratemaking and
initial licensing proceedings. [4] These kinds of cases

3 Under the Tentative Recommendation, the independent judgment
standard applies to agency applications of law to facts.

4 Proposed sec. 1121.220 defines "adjudicative proceeding" as
"an evidentiary hearing for determination of facts pursuant to
which an agency formulates and issues a decision." (Tentative

Recommendation at 22, emphasis added.} The Tentative
Recommendation defines "decision” as "an agency action of
specific application that determines a legal right, duty,
privilege, immunity, or other legal interest of a particular
person.” (Proposed sec. 1121.250, Tentative Recommendation at
23.) The Comment to sec. 1121.250 indicates that the section is
drawn from the Administrative Procedure Act (APA). Proposed Law

{Footnote continues on next page)

33



Honorable Colin Wied
November 14, 19%5
Page 6

constitute a major portion of the PUC's workload.

The Justificationg Offered for a Single Judicial Review Statute
Do Not Warrant Placing the PUC Under It

The Tentative Recommendation proposes replacing the several
different methods for obtaining judicial review of agency action
with a single, straightforward statute. The Tentative
Recommendation justifies this approach primarily because of the
difficulty of telling whether administrative mandamus,
traditional mandamus, or declaratory relief applies in a
particular case, and the major differences in review that depend
on the distinction. (See Tentative Recommendation at 3-5.) "The
goal is to allow litigants and courts to resolve swiftly the
substantive issues in dispute, rather than tc waste resources
disputing tangential procedural issues.” (Tentative
Recommendation at 3.}

However, the current method of seeking review of PUC action is
quite straightforward. It is not difficult to determine the
proper method for seeking judicial review of the PUC. The
difficulty of determining whether administrative or traditional
mandamus applies, as is often the case with other agencies (see
Tentative Recommendation at 4), deoes not arise in connection with
the PUC. Administrative mandamus {CCP sec. 1094.5) does not
apply tc any PUC actions. Where a Commission order or decision
is being challenged, a petition for writ of review is the normal
methed of seeking judicial review. (See P.U. Code sec. 1756.)

(Footnote continued from previous page)

Revision (LRC) Comments to the definition of "decision" in the
APA state that this definition of "decision" encompasses "rate
making and licensing determinations of specific application,
addressed to named or particular parties such as a certain power
company or a certain licensee." (See, e.g., page 3 of attachment
to LRC Memorandum S$4-18.) Thus, it appears that sec.
1123.760(b) (2) would authorize the introduction of new evidence
in court when the court is reviewing a mixed question of law and
fact in a PUC proceeding involving individualized ratemaking or
initial licensing.
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Moreover, under the current system neither the litigants nor the
court waste resources disputing tangential procedural issues.
{Compare Tentative Recommendation at 3.) In contrast, as
explained in greater detail below, applying the new statute to
the PUC is likely to introduce questions and doubts into an area
of practice that is now relatively clear.

Placing the PUC Under the Proposed Statute Would Create
Unnecessary Confusion

The proposed statute would raise a number of procedural
questions, the answer to which is fairly clear under current law,
but less clear under the proposed statute. For example, proposed
section 1123.640(c) requires an agency to notify the parties of
the period for filing a petition for review of a decision in an
adjudicative proceeding. In addition that subdivision extends
the time for filing a petition for review if the party is not so
notified. It is not clear whether this would reguire the PUC to
notify parties to adjudicative proceedings of the time limit for
filing a petiticon set by P.U. Code sec. 1756. Nor is it entirely
clear whether this subdivision would extend the time for filing a
petition if the PUC did not notify a party of the time limit set
by sec. 1756. The correct answer should be that the absolute 30
day limit set by P.U. Code sec. 1756 controls over the provisions
of the proposed section. (See proposed section 1121.110,
Tentative Recommendation at 21.) If not, the often numercus
parties to PUC adjudicative proceedings would be unable to
readily ascertain when a PUC decision is final. However, the
language of proposed section 1123.640{c) does raise a gquestion

that would not arise if the PUC were not subject to the proposed
gtatute.

For another example, the provisions of proposed sections 1123.220
& 1123.230 raise questions about whether persons not a party to a
PUC proceeding can challenge the PUC’s order. (See also,
Tentative Recommendation at 5-6. The proposed statute "would
change the rule that a person challenging a regulation must have
been a party to the rulemaking proceeding" (Tentative
Recommendation at 6).} The correct answer should be that P.U.
Code sections 1731 and 1756 contreol. (Secticon 1731 generally
requires a person to have been a party to a PUC proceeding in
order to file an application for rehearing, and section 1756
requires a person to have filed an application for rehearing in
order to petition the court.) But again, the proposed statute
seems to raise unnecessary questions.

Proposed sections 1123.340 and 1123.350 also raise unnecessary
questions. Those proposed sections provide exceptions to the
exhaustion of administrative remedies requirement and the exact
issue rule. The question they raise is whether these exceptions
apply only to the requirements contained in the proposed statute,
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or whether these exceptions alsc apply to the exhaustion of
administrative remedies requirements and exact issue rules
contained in the P.U. Code. I submit that the correct answer
should be that the provisions of the P.U. Code control and that
the proposed exceptions would therefore not apply.

Given that the provisiocns of the P.U. Code will control over a
good number of the provisions of the proposed statute, the
argument for applying the statute to the PUC in the first place
is reduced. In short, existing law provides a simpler, clearer,
and more certain framework for judicial review of the PUC than
dees the Tentative Recommendation, even if it were modified to
accommodate some of the PUC's problems.

In sum, the PUC should be excluded from the new statute proposed
in the Tentative Recommendation. The proffered justifications
for the proposed new statute do not apply to the PUC. Instead,
the new statute would unnecessarily confuse judicial review of
the PUC. Moreover, as explained above, the proposed statute
would increase unwarranted judicial interference with functions
delegated to the PUC. Indeed, the functiona of the PUC are
generally unlike the functions performed by most other state or
local administrative agencies. Much of the PUC’s work, although
classified as "adjudication" under the proposed statute, in fact
primarily involves rate-making, policymaking, and other future-
oriented decisionmaking. On the other hand, as argued above,
‘much of the proposed statute seems primarily designed for
judicial review of adjudication concerning past facts.
Furthermore, leaving the PUC out of the proposed new statute
should not create any particular confusion; the PUC is a
constitutional agency and one of a very few agencies that are
subject to review only by the Supreme Court. In addition, the
Tentative Recommendation already recognizes that some exemptions
from the proposed judicial review statute are justified. (See
Tentative Recommendation at 5 n.l1l.) In recognition of its
unique role, the PUC should also be exempt from the proposed
judicial review statute.

rely, % ;Z Z
iel Wm. Fesgsller

Pregident
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November 15, 1995

Mr. Nathaniel Sterling

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Sterling:

This is in response to your request for comment on your
proposed comprehensive revision of the procedures for judicial
review of governmental action. Specifically, we are responding
to the Commission’s Tentative Recommendation in regard to
Judicial Review of Agency Action dated August 1995.

The State Board of Equalization is a constitutional agency
made up of four members elected from equalization districts, with
the State Controller as an ex-officio member.

The Board has administrative responsibilities with respect
to the revenue laws of this state related to business and excise
taxes, property tax, and income and franchise tax. The Board
enforces and administers various of the excise tax and fee laws
of this state, including the Sales and Use Tax Law, and laws
related to the taxation of alcochelic beverages, cigarettes,
gasoline, diesel fuel, electricity, telephone service, hazardous
waste, solid waste, and insurance premiums. Insofar as property
tax is concerned, the Board functions as a central assessing
agency with respect to public utility properties, and the Board
enforces and administers two property taxes imposed by the state
--the Private Car Railroad Tax and the Timber Yield Tax. The
Board also serves as an administrative appellate body with
respect to assessments made by the Franchise Tax Board under the
Personal Income Tax Law and the Bank and Corporation Tax Law.
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As the Commission is aware, the distinction between the
power to tax (revenue raising) and the power to regulate (police
powers) is well recognized in the law. In re Guerrero, {1886) 69
Cal. at p. 91. A tax is not a penalty. This central distinction
is recognized in the California Constitution at Article XIII,
section 32, which provides as follows:

“No legal or equitable process shall issue in any
proceeding in any court against this State or any
officer thereof to prevent or enjoin the collection of
any tax. After payment of a tax claimed to be illegal,
an action may be maintained to recover the tax paid,
with interest, in such manner as may be provided by the
Legislature.” (Emphasis added.)

This distinction is alsc recognized by the courts in the
standard of judicial review which the courts have adopted as
appropriate in matters of taxation. Insofar as taxes are
concerned, claimants are entitled, upon prior payment of the tax,
to maintain a suit for refund, in which the claimant is entitled
to a de novo consideration of evidentiary matters. 1In other
words, review is not “upon the record” nor subject to the
“substantial evidence” standard, as generally it is when the
government exercises its requlateory powers. Standard 0il Co. v.
State Board of Equalization (1936) 6 Cal.2d 557.

Your Commission has itself reccgnized this distinction in
its analysis and in proposed Code of Civil Procedure section
1120. Section 1120 provides that, except as provided for in
subdivision (b), the new title governs judicial review of agency
action by any state agency. Subdivision (b} specifically
provides that the new title does not govern or apply in regard to
the following:

“{3) An action for refund of taxes under
Chapter 5 (commencing with Section 5096) of
Part 9 of Division 1 of, or Article 2
{commencing with Section 6931) of Chapter 7
of Part 1 of Division 2 of, the Revenue and
Taxation Code.”

The quoted language refers to the remedies which are

available to persons who have paid locally-imposed property tax
{Rev., & Tax. Code § 5140), and to persons who have paid sales and
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use tax (Rev. & Tax. Code § 6933). In both cases, the tax must
be paid prieor to commencement of the action. As to property tax,
review 1s de novo in the case of state-assessed property. As to
sales tax, review is de novo.

The same principles which support the exclusion of the
referenced subject matters would alsc apply with respect to the
following state-imposed and state-administered business taxes and

fees and property taxes (references are to Revenue and Taxation
Code sections):

Business Taxes: Action for Refund
Insurance Tax 13101

Energy Resources Surcharge 40127
Emergency Telephone 41110

Users Surcharge

Hazardous Substances Tax 43473

Childhood Lead Poisoning
Prevention Tax

Occupational Lead Poisoning
Prevention Fee

Integrated Waste Management Fee 45703

Underground Storage Tank 50145
Maintenance Fee

Tire Recycling Fee 55243

0il Recycling Fee

Hazardous Spill Prevention Fee

0il Spill Response Fee and 46523
0il Spill Prevention and
Administration Fee

Motor Vehicle Fuel License Tax 8148
Use Fuel Tax 3173
Diesel Fuel Tax 60543
Alcoholic Beverage Tax 32413
Cigarette and Tobacco Products Tax 30403

Property Taxes:

Private Railroad Car Tax 11573
Timber Yield Tax 38613

Inscfar as property taxes are concerned, there are two
additional areas where the Board conducts adjudicative hearings
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relating to the taxpayer’s property tax issues, but judicial
review of those decisions only occurs when the taxpayer files a
suit for refund challenging the underlying assessment. There is
no direct review of the Board’'s action. One situation arises
under Revenue and Taxation Code section 254.5, subdivision (b},
relating to the Board’'s determination of whether an applicant
qualifies for the property tax welfare exemption. The cther
situation occurs under subdivision {g) of section 11 of Article
XIII of the California Constitution relating to the review of
assessment of publicly-owned property. The provisions of
subdivision (g} are implemented by Revenue and Taxation Code
sections 1840 and 1841. In both of these cases, payment of the
tax must be made before judicial review may be sought (by way of
suit for refund) and in both cases the trial is de novo.

Finally, insofar as income and franchise tax matters are
concerned, Revenue and Taxation Code section 19381 provides that
taxpayers may not bring injunction actions, or writs of mandate,
to prevent or enjoin the assessment or collection of any tax,
except an individual may, after appealing to the State Board of
Equalization, file in a superior court an action against the
Franchise Tax Board to determine the fact of his or her residence
in California. Otherwise, Revenue and Taxation Code sectiocn
19382 provides that after payment of income tax and a denial by
the Franchise Tax Board of a claim for refund, any taxpayer may
bring an action against the Franchise Tax Board upon the ground
set forth in the refund claim.

The law does not contemplate that there should be judicial
review of the State Board of Equalization action in hearing
income tax appeals. This is because of the anti-injunction
provision in the California Constitution, and because the remedy
available to the taxpayer--a suit for refund--is specifically
identified in the referenced sections. In both cases, the
Superior Court proceedings are de novo.

* * * * *

We are confident that it is not the intention of the
Commission to propose a modification to the Code of Civil
Procedure which would be inconsistent with the California
Constitution or which would afford to the taxpayers of this state
a lesser standard of judicial review than they now enjoy.
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We would request that the Commission revise proposed Code of
Civil Procedure section 1120{(b) (3} to exclude from the reach of
the proposed mandamus procedure the tax and fee processes which
we have identified for you. The items we have identified could
be excluded by specific references, although that mechanism would
be cumbersome. 2Additionally, such an approach would not address
the problem of remedy with respect to taxes and fees which may be
enacted in the future. We would recommend that section
1120(b) {(3) be revised to deal with the problem generically. We
would be happy to assist the Commission in developing language to
resolve this matter.

Sincerely,

Burton W. Oliver
Executive Director

BWO: sr

cc: Honorable Johan Klehs
Honorable Ernest J. Dronenburg, Jr.
Honorable Dean Andal
Honorable Brad Sherman
Heonorable Kathleen Connell

bc: Mr. Glenn A. Bystrom - MIC:43
Ms. Judy A. Agan - MIC:69
Mr. John W. Hagerty - MIC:63
Mr. Allan K. Stuckey - MIC:31
Mr. E. L. Sorensen, Jr. - MIC:B3
Ms. Margaret S. Shedd - MIC:66
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Nathaniel Sterling Date:
Executive Secretary NUV 1 4 '995

California Law Revision Commission
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Palo aAlto, CA 94303-4739
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William R. Attwater
Chief Counsel
OFFICE OF THE CHIEF COUNSEL

STATE WATER RESOURCES CONTROL BOARD
901 P Street, Sacramento, CA 95814
Mail Code G-8

JUDICTAL REVIEW OF AGENCY ACTION: CONFORMING AMENDMENTS

I have studied the California Law Revision Commission’s

August 15 Tentative Recommendation, including proposed
legislation, for Judicial Review of Agency Action. The
recommendations are very good. I find especially helpful the
elimination of distinctions between ordinary and administrative
mandamus, as well as elimination of the independent judgment
rule. The uniform 30-day statute of limitations for review of
administrative decisions is also a good idea. Even where I
would prefer a different rule--for example, I would prefer that
venue for review of state agency actions be in a county where
the Attorney General has an office--it would be beneficial to
codify some rule and the Commission’s proposed rule appears to
be workable.

The proposed legislation also includes conforming amendments to
statutes governing judicial review of specific agencies. At
this point, the proposed legislation does not include
conforming amendments to the statutes which provide for review
of action by the State Water Resources Control Board (SWRCB) or
the nine California Regional Water Quality Control Boards
(RWQCBs) . Attached is a draft of proposed amendments to the
code sections governing judicial review of SWRCB and RWQCB
decisions and orders.

Each of the proposed amendments is accompanied by an
explanatory comment. In addition, I would offer the following
comments :

® The current provisions governing judicial review of
water right decisions and orders are a confusing
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patchwork. Several different Water Code sections govern
different types of water right decisions or orders.

Some decisions or orders are not subject to any of these
specific statutes, creating a trap for the unwary. For
example, several different sections specify that a
petition for reconsideration is not a prerequisite to
the filing of a petition for writ of mandate. Each of
these sections applies to a specific type of decision or
order, however, and where none of these sections
applies, a petition for reconsideration is still
required.

¢ The attached amendments would consclidate the provisions
for judicial review of water right decisions and orders
in a single chapter, and repeal most of the specific
judicial review provisions. For the most part, repeal
of the specific judicial review sections is all that is
necessary to conform with the Law Revision Commission’s
recommendations. The provisions for review of water
guality orders are also consolidated.

® Some but not all of the Water Code sections proposed for
repeal require service of water right decisions or
orders by perscnal service or certified mail. Since
that is the SWRCB's practice for all orders and
decisions, the attached proposal makes the requirement
applicable generally.

. Because of the close relationship between
reconsideration and judicial review, the attached
proposal would place the reconsideration provisions in
the same chapter as the judicial review provisions. The
proposed amendments make no substantive change in the
SWRCB's reconsgideration practice.

] I have included proposed amendments to section 1813 of
the Water Code, even though it applies to review of
actions by the Department of Water Resources (DWR) and
local agencies, not the SWRCB.

® Sections 1845 and 13331 of the Water Code involve
enforcement, not judicial review, of cease and desist
orders. Yet these sections include language similar to
that in section 1094.5 of the Code of Civil Procedure,
governing matters such as the record and standard for
judicial review of administrative orders. The proposed
amendments would delete those portions of sections 1845
and 13331 which address matters concerning judicial
review, as opposed to enforcement.
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® There is a potential for confusion concerning the
relationship of the Law Revision Commission’s proposed
judicial review statute and the Water Code provisions
for statutory adjudications and court references. When
it works on a statutory adjudication or court reference,
the SWRCB functions as an arm of the court, much like a
referee or special master. This arrangement may be
necessary to meet the requirements for jurisdiction over

federal agencies which hold water rights. (See
generally United States v. Oregon {9th Cir. 1994) 44
F.3d 758.) 1In addition, the SWRCB'’s orders in these

proceedings do not take effect until they are reviewed
and approved by the court. Because of this
relationship, the SWRCB's orders and determinations in
statutory adjudications are not subject to a writ of
administrative mandamus, and should not be subject to
the Law Revision Commission's proposed legislation.

Similarly, the doctrine of primary jurisdiction should
not apply to statutory adjudications and court
references because the SWRCB does not have jurisdicticn
independent of the court. There is a substantial
potential for confusicn, however, because a Water Code
court reference and the recognition of an administrative
agency'’s primary jurisdiction both inveclve a
nyreference." Moreover, the issues a court should
consider in deciding whether to make a Water Code court
reference are similar to those a court should consider
in evaluating a proposed reference based on primary
jurisdiction.

The attached proposed amendments would add a new chapter
to the part of the Water Code governing statutory
adjudications and court references to clarify their
relationship to the Law Revision Commission’s judicial
review and primary jurisdiction proposals. In the
alternative, instead of adding these amendments to the
Water Code, the comment which follows the proposed
chapter could be made into a comment on Part 3 of
Divigion 2 of the Water Code, assuming the Commission
can adopt comments on sections that are not amended by
the Law Revision Commission’s proposed legislation.

¢ The proposed Health and Safety Code amendments involve
sections which apply to both the Department of Toxic
Substances Control (DTSC} and the SWRCB or RWQCBs. I
have not attempted to draft conforming amendments to
gsections which apply only to DTSC.
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I appreciate the opportunity to comment on the Law Revision
Commission’s recommendations. If you have any questions about
these comments, you may call Senior Staff Counsel Ted Cobb at
(916) 657-0406 or Assistant Chief Counsel Andy Sawyer at

(916) 657-0662.

Attachment

CcC: Susan Weber, Chief Counsel
Office of the Chief Counsel
Department of Water Resources
1416 Winth Street
Sacramenteo, CA 95814

Bob Hoffman, Chief Counsel

Office of Legal Counsel

Department of Toxic Substances Control
400 P Street

Sacramento, CA 95814
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PRCPOSED CONFORMING AMENDMENTS TO THE CALIFQORNIA
LAW REVISION COMMISSION’S PROPCSED JUDICIAL REVIEW STATUTE
FOR STATE WATER RESOURCES CONTROL BOARD ORDERS AND DECISIONS

SECTION 1. Section 1055.1 of the Water Code is repealed:

Comment: Former Section 1055.1 is superseded by Section 1125,
making judicial review subject to the provisicns of the Code of
Civil Procedure for review of agency action. The second sentence
of former Section 1055.1 is unnecessary because orders setting
administrative civil liability are subject to the rule that
failure to seek judicial review of an adjudicatory determination
prevents a later challenge in a collateral proceeding. See,
e.g., California Coastal Com. v. Superior Court (1989) 201
Cal.App.3d 1488, 1493, 258 Cal.Rptr. 567, 568.

SEC. 2. A chapter heading and article heading are added to
Part I of Division 2 of the Water Code, immediately preceding
Section 1120, to read:

Chapter 4. Reconsideration, Amendment and Judicial
Review of Water Right Decisions and Orders

Article 1. General Provisions
SEC. 3. Section 1120 is added to the Water Code to read:

1120. This chapter applies to a decision or order
issued under Section 275, this Part, Part 2 (commencing
with Section 1200}, article 7 (commencing with Section
13550) of Chapter 7 of Division 13, or the public trust
doctrine.

Comment: Section 1120 codifies existing practice concerning the
decisions or orders subject to reconsideration. See Cal. Code
Regs. Tit. 23, § 768 et seq.; State Water Resources Control Board
Order WR 84-12 (applying reconsideration procedures to a decision
issued under Section 275 of the Water Code).

SEC. 4. Section 1121 is added to the Water Code to read:

1121. The board shall serve a copy of a decision or
order on the parties, together with the notification

1.
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required by subdivision {c} of Section 1123.640 of the
Government Code, by persconal delivery or registered
mail.

Comment: Section 1121 ceodifies existing practice, and replaces
reguirements for service by persocnal delivery or registered mail
in former Sections 1412, 1677 and 1705.5.

SEC. 5. The article heading for Article 2.5 of Chapter 5 of
Part 2 of the Water Code is redesignated as the article heading
for Article 2 (commencing with Section 1222) of Chapter 4 of
Part 1 of Division 2 of the Water Code, to read:

Article 25 2. Reconsideration and Amendment of
Decisions and Orders

SEC. 6. Section 1357 of the Water Code is amended an renumbered
to read:

1222. 3353~ The board may order a reconsideration of
all or any part of a decision or order on the board’s
own motion or on petition of any interested person
affectedby—thedecision—-oreoxder. The petition shall
be filed within 30 days after adoption by the board of
a decision or order. The authority of the board to
order a reconsideration on its own moction shall expire
30 days after it has adopted a decision or order. The
board shall order or deny reconsideration on a petition
therefor within 90 days after the adoption of the order
or decision.

Comment: Renumbering and amendment of former Section 1357 to
codify existing practice, which allows reconsideration of water
right orders whether or not an application, permit, or license is
affected. See, e.g., State Water Resources Control Board Order
WR 84-12 (applying reconsideration procedures to decision
involving pre-1914 appropriation).

SEC. 7. Section 1358 of the Water Code is renumbered to read:

1123. 31358 The decision or order may be reconsidered
by the board on all the pertinent parts of the record
and such argument as may be permitted, or a further
hearing may be held, upon notice to all interested
persons, for the purpose of receiving such additional
evidence as the board may, for cause, allow. The
decision or order on reconsideration shall have the
same force and effect as an original order or decision.

Comment: Renumbering of former Section 1358.

2.
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SEC. 8. Section 135% of the Water Code is renumbered to read:

1124. 1355+ The board at any time may amend or modify
a decision or order to correct any obvious
typographical or clerical error or oversight without
the necessity of notice and a hearing thereon.

Comment: Renumbering of former Section 13589.

SEC. 3. The article heading for Article 3 Chapter 5 of Part 2 of
the Water Code is redesignated as the article heading for Article
3 (commencing with Section 1125) of Chapter 4 of Part 1 of
Division 2 of the Water Code, and amended to read:

Article 3. Review by Court of Aetien—eonApplicatien

Decisions and Orders

SEC. 10. Section 1360 of the Water Code is amended and
renumbered to read:

1125. Any person interested in any apprieation—mayr
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Section 1120) of Part 3 of the Code of Civil Procedure.
: ) :
£ Ehe’app}tsaug geehs te é*'?fE water—in—more than-—ene
SOuRty %he petrison—may he.f%&3d ir—eny—one—of—the
fsaﬁf*e? .;;he rrght fs ?EE*E??“ Bh?&* ?EE be afées&ed
board-

Comment: Section 1125 consolidates former Sections 1055.1, 1360,
1411-15, 1615-18, 1676-77, 1705.5, 1730 and 1840 and the judicial
review provisions formerly in Section 1394 into a single section
providing for judicial review of water right decisions and orders
under the provisions in the Code of Civil Procedure for review of
agency action. The time to file a petition for review is
prescribed in Section 1123.640 of the Code of Civil Procedure.
Superior Court jurisdiction and venue for judicial review are
prescribed in Article 5 (commencing with Section 1123.510}) of
Chapter 3 of Title 2 of Part 3 of the Cede of Civil Procedure.
Section 1123.320 of the Code of Civil Procedures provides that
the filing of a petition for reconsideration is not required to
exhaust administrative remedies, except where reconsideration
makes review available at a higher level within the agency.

SEC. 11. Section 1394 of the Water Code is amended to read:

1394. {a) The board may reserve jurisdiction, in whole
or in part, to amend, revise, supplement, or delete

3.
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terms and conditions in a permit under either of the
following circumstances:

(1} If the board finds that sufficient
information is not available to finally determine the
terms and conditions which will reasconably protect
vested rights without resulting in waste of water or
which will best develop, conserve, and utilize in the
public interest the water sought to be appropriated,
and that a period of actual operaticn or time for
completion of studies will be necessary in order to
secure the required information.

(2) If the application or applications being
acted upon represent only part of a coordinated
project, other applications for the project being
pending, and the board finds that the coordinated
project requires coordinated terms and conditions which
cannot reasonably be decided upon until a decision is
reached on the other pending applications.

(b) Jurisdiction shall be reserved under this
section for no longer period of time than the board
finds to be reasonably necessary, and in no case shall
jurisdiction be exercised after the issuance of the
license. The jurisdiction shall be exercised only
after notice to the parties and a hearing. The—beoaxdlis
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Comment: Reconsideration and judicial review of decisions or

orders resgerving jurisdiction or exercising reserved jurisdiction

are provided for in Sections 1120 through 1125.

SEC. 12. Section 1411 of the Water Code is repealed:

_ s .
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Comment. Former Section 1411 is superseded by Section 1125,
making judicial review subject to the provisions of the Code of

Civil Procedure for review of agency action. The standards for
review of agency action are prescribed in Article 4 (commencing

with Section 1123.410)} of Chapter 3 of Title 2 of Part 3 the Code

of Civil Procedure.

SEC. 13. Section 1412 of the Water Code is repealed:
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Comment: Former Section 1412 is superseded by Section 1125,
making judicial review subject to the provisions of the Code of
Civil Procedure for review of agency action. See Comment to
Section 1125. Section 1121 prescribes service of a permit
revocation by personal service or registered mail.

SEC. 14. Section 1413 of the Water Code is repealed:

] o . .
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Comment: Former Section 1412 is unnecessary because permit
revocations are subject to the rule that failure to seek judicial
review of an adjudicatory determination prevents a later
challenge in a collateral proceeding. See, e.g., California
Coastal Com. v. Superior Court (1989) 201 Cal.App.3d 1488, 1493,
258 Cal.Rptr. 567, 568.

SEC. 15. Section 1414 of the Water Code is repealed:
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Comment: Former Section 1414 is superseded by Section 1125,
making judicial review subject to the provisions of the Code of
Civil Procedure for review of agency action. Under Sections
1123.650 and 1123.660 of the Code of Civil Procedure the court
may stay the effectiveness of agency action or grant other
appropriate relief.

SEC. 16. Section 1415 of the Water Code is repealed:

o £ipal] 3 : . e 1 1 e
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Comment: Former Section 1415 is superseded by Section 1125,
making judicial review subject to the provisions of the Code of
Civil Procedure for review of agency action. Under Section
1123.650 of the Code of Civil Procedure a permit revocation is
not stayed or suspended unless the court grants a stay.

5.
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SEC. 17. Article 4 (commencing with Section 1615} of Chapter 9
of Part 2 of Division 2 of the Water Code is repealed.

Comment: Former Article 4 is superseded by Section 1125, making
judicial review subject to the provisions of the Code of Civil
Procedure for review of agency action. Under Sections 1123.650
and 1123.660 of the Code of Civil Procedure the court may stay
the effectiveness of agency action or grant other appropriate
relief, but a license revocation is not stayed or suspended
unless the court grants a stay. Former Section 1616 is
unnecessary because permit revocations are subject to the rule
that failure to seek judicial review of an adjudicatory
determination prevents a later challenge in a collateral
proceeding. See, e.g., California Coastal Com. v. Superior Court
(1989} 201 Cal.App.3d 1488, 1493, 258 Cal.Rptr. 567, 568.

SEC. 18. Secticon 1676 of the Water Code is repealed:
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Comment: Former Section 1676 is superseded by Section 1125,
making judicial review subject to the provisions of the Code of
Civil Procedure for review of agency action. The standards for
review of agency action are prescribed in Article 4 {commencing
with Section 1123.410) of Chapter 3 of Title 2 of Part 3 the Code
of Ciwvil Procedure.

SEC. 19. Section 1677 of the Water Code is repealed:

Comment: Former Section 1677 is superseded by Section 1125,
making judicial review subject to the provisions of the Code of
Civil Procedure for review of agency action. See Comment to
Section 1125. Section 1121 prescribes service of a permit
revocation by personal service or registered mail.

SEC. 20. Section 1705.5 of the Water Code is repealed:
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Comment: Former Section 1705.5 is superseded by Section 1125,
making judicial review subject to the provisions of the Code of
Civil Procedure for review of agency action. See Comment to
Section 1125. Section 1121 prescribes service of a permit
revocation by personal service or registered mail.

SEC. 21. Section 1730 of the Water Code is repealed:

Comment: Former Section 1730 is superseded by Section 1125,
making judicial review subject to the provisions of the Code of
Civil Procedure for review of agency action. See Comment to
Section 1125. The record for judicial review is prescribed by
Article 7 (commencing with Section 1123.710) of Chapter 3 of
Title 2 of Part 3 of the Code of Civil Procedure. Section 1121
prescribes service of a permit revocation by personal service or
registered mail.

SEC. 22. Section 1813 of the Water Code is amended to read:

1813. In making the determinations required by this
article, the respective public agency shall act in a
reasonable manner consistent with the requirements of law to
facilitate the voluntary sale, lease, or exchange of water
and shall support its determinations by writtgn f%ndings.




substantiatlevidencer Judicial review of agency
determinations under this article shall be in accordance

with Title 2 {commencing with Section 1120) of Part 3 of the
Code of Civil Procedure.

Comment: Section 1813 is amended to provide for judicial review
under the provisions of the Code of Civil Procedure for review of
agency action.

SEC. 23. The article heading immediately preceding Section 1840
of the Water Code is repealed:

Pt iel . tieial Rews

SEC. 24. Section 1840 of the Water Code is repealed:

Comment: Former Section 1840 is superseded by Section 1125,
making judicial review subject to the provisions of the Code of
Civil Procedure for review of agency action. See Comment to
Section 1125. The record for judicial review is prescribed by
Article 7 (commencing with Section 1123.710) of Chapter 3 of
Title 2 of Part 3 of the Code of Civil Procedure. Under Sections
1123.650 and 1123.660 of the Code of Civil Procedure the court
may stay the effectiveness of agency action or grant other
appropriate relief, but a license revocation is not stayed or
suspended unless the court grants a stay.

B.
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SEC. 25. The article heading immediately preceding Section 1845
of the Water Code is renumbered to read:

Article 4= 3. Enforcement
SEC. 26. Section 1845 of the Water Code is amended to read:

1845. (a) Upon failure of any person to comply with
any valid, final cease and desist order issued by the
board pursuant to this chapter, the Attorney General,
upon the request of the board, shall petition the
superior court for the issuance of such prohibitory or
mandatory injunctive relief as may be warranted by way
of temporary restraining order, preliminary injunction,
or permanent injunction.

(b) Any person or entity who viclates a walid,
final cease and desist order issued pursuant to this
chapter may be liable for a sum not to exceed one
thousand dollars ($1,000) for each day in which such
viclation occurs.

(c) The Attorney General, upcon request of the
board, shall petition the superior court tc impose,
assess, and recover such sums. In determining the
appropriate amount, the court shall take into
consideration all relevant circumstances, including but
not limited to, the extent of harm caused by the
vieclation, the nature and persistence of the violation,
the length of time over which the wvieclation occurs, and
the corrective action, if any, taken by the violator.

{d) 3 '

4e}—2l]l funds recovered pursuant to this section
shall be transferred to the General Fund of the state.

Comment: Section 1845 is amended to delete language concerning
the record and standard for judicial review. Judicial review is
provided under Section 1125, making judicial review subject to
the provisions of the Code of Civil Procedure for review of
agency action. The record for judicial review is prescribed in
Article 7 {commencing with Section 1123.710) of Chapter 3 of
Title 2 of Part 3 the Code of Civil Procedure. The standards for
review of agency action are prescribed in Article 4 {commencing
with Section 1123.410) of Chapter 3 of Title 2 of Part 3 the Code
of Civil Procedure. Section 1845 concerns enforcement of cease

9.
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and desist orders, and does not provide an independent basis to
inquire into the wvalidity of a cease and desist order.

SEC. 26. Section 2819 of the Water Code is amended to read:

2819. Incomplete appropriations initiated by
application under the provisions of the Water
Commission Act or this code shall be included in the
decree but shall continue to be administered by the
board as in other cases. Upocon issuance of a license by
the board and completion of court review of the board’s
action under Artiele—4—{commencing—with—Geetton—31635+—
ehapEef—9——Pa%&—%—eé—%h&s—é&v&s&eﬁ Section 1125, if
court review is sought, the court shall enter a
supplemental decree confirming the right in accordance
with the license. Any change authorized by the board
pursuant to Chapter 10 (commencing with Section 1700},
Part 2, of this division, shall in like manner be the
subject of a supplemental decree.

Comment: Section 2819 is amended to reflect the renumbering and
consolidation of the sections governing reccnsideration and

judicial review of water right decisions and orders. See Section
1125,

SEC. 27. 8Section 2820 of the Water Code is amended to read:

2820. After revocation by the board of a permit or
license relating to a right included in the decree and
upon completion of court review of the board’s action
under either Artieleo-S—{commeneing—with-Seetieornr—Ii41o4+
Chapter—6—PRart—2—er—artiele 7 {commeneing—with
Section 1125, if court review is sought, the court
shall, upon motion of the board or any interested
party, enter a supplemental decree denying the right
involved.

Comment: Section 2820 is amended to reflect the renumbering and
consolidation of the sections governing reconsideration and
judicial review of water right decisions and orders. See Sectilon
1125.

Sec. 28. Chapter 4 is added to Part 3 of the Water Code to read:
Chapter 4. Related Judicial Proceedings
3000. {a) A suit involving a reference to the board
under this part or an adjudication conducte@ under this
part constitutes a single action, with earlier stages

before the board followed by later stages before the
court.
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(b) Except as provided in subdivision (c),

Title 2 (commencing with Section 1120} of Part 3 of the
Code of Civil Procedure does not apply to a decision or
order of the board under this part.

(¢) Subdivision (b} does not limit the
applicability of Title 2 (commencing with Section 1120)
of Part 3 of the Code of Civil Procedure to any
decision or order of the board issued under authority
other than this part, including but not limited to any
decision or order issued by the board as part of its
administration of an incomplete appropriation or action

on a petition for change as provided under Section
2819.

3001. (a) The procedures for a reference to the board
under this part are in addition to any procedures which may
be available for a court under Chapter 2 (commencing with
Section 1122.010) of Title 2 of Part 3 of the Code of Civil
Procedure.

(b} The jurisdiction of the board over the subject
matter of a pending judicial proceeding may be a basis for
application of Chapter 2 (commencing with Section 1122.010)
of Title 2 or Part 3 of the Cocde of Civil Procedures only if
the board has jurisdiction under provisions of law other
than this part.

Comment: In a court reference or statutory adjudication, the
role of the board is similar to that of a referee or special
master. Investigations and determinations of the board are part
of a single statutory proceeding, with earlier stages before the
board followed by later stages before the court. See generally
United States v. Oregon (9th Cir. 19%4) 44 F.3d 758. The
provisions of Title 2 (commencing with Section 1120) of Part 3
the Code of Civil Procedure for review of agency action do not
apply to the actions by the board pursuant to this part. The
provisions of the Code of Civil Procedure for review of agency
action apply, however, to any decision or order cf the board
issued under authority other than this part, including a decision
or order involving an incomplete appropriation or change in a
right determined under this part. See Section 2819.

The procedures of this part for a reference to the board are an
alternative to the primary jurisdiction doctrine as a means of
reconciling board expertise and judicial precedent. National
Audubon Society v. Superior Court {(1983) 33 Cal.3d 415, 451, 658
P.2d 709, 731, 189% Cal.Rptr. 346, 368, cert. denied 464 U.S5. 977.
The provisions of Chapter 2 {(commencing with Section 1122.010) of
Title 2 of Part 3 of the Government Code for recognizing primary
jurisdiction in the board may still apply, in appropriate
circumstances, based on the board’s authority under provisicons of
law other than this part. See generally Environmental Defense
Fund v. East Bay Municipal Utility District (1980} 26 Cal.3d 183,
193-200, /05 P.2d 1, 5-9, 161 Cal.Rptr. 466, 470-74. 1In
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addition, a court has discretion to stay a proceeding pending
before the court if substantially identical issues are raised in
a pending proceeding before the board under this part or under
other provisions of law. See Thompson v. Continental Insurance
Co. (1967) &6 Cal.2d 738, 746-47, S9 Cal.Rptr. 101, 107.

SEC. 29. 8Section 5108 of the Water Code is amended to read:

5108. Statements filed pursuant to this part shall be
for informaticnal purposes only, and neither the
failure to file a statement nor any information filed
shall have any legal consequences whatscever other than
those specified in this part and in Section 1123.350 of
the Government Code.

Comment: Section 5108 is amended to conform to the provisions
for judicial review in the Code of Civil Procedure. Section
1123.350 provides that, with specified excepticns, a person may
not obtain judicial review of an issue that was not raised before
the agency. An excepticon for persons who were not adequately
notified of an adjudicative proceeding is not available to
persons who do not receive notice because they fail to comply
requirements for notifying the agency of their addresses.

SEC. 30. Section 13325 of the Water Code is repealed:

Comment: Former Section 13325 is superseded by Section 13330,
making judicial review subject to the provisions of the Code of
Civil Procedure for review of agency action. The third sentence
of former Section 13325 is unnecessary because orders setting
administrative civil liability are subject to the rule that
failure to seek judicial review of an adjudicatory determination

12.
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prevents a later challenge in a collateral proceeding. See,
e.g., California Coastal Com. v. Superior Court (1989) 201
Cal.App.3d 1488, 1493, 258 Cal.Rptr. 567, 568.

SEC. 31. Section 13330 of the Water Code is amended to read:

13330(a} Any party aggrieved by a final order issued
under Section 13320 may obtain review of the order of
the state board in the superior court in accordance
with the provisions of Title 2 (commencing with Section
1120) of Part 3 of the Code of Civil Procedure Within

(b} Any party aggrieved by a final order of a
regional board for which the state board denies review
may obtain review of the order of the regional board in
the superior court in accordance with the provisions of
Title 2 (commencing with Sectieon 1120} of Part 3 of the
Code of ClVll Procedure. Theevidence beforethe ecourt

{c) Any party aggrieved by a final order issued
by the state board, other than a decision or order
issued pursuant to Section 13320 or article 7
{commencing with Section 13550) of Chapter 7 of this
division, may obtain review of the order of the state
board in the superior court in accordance with the
provisions of Title 2 (commencing with Section 1120) of
Part 3 of the Code of Civil Procedure. Except—s

Comment : Section 13330 is amended to consolidate former Section
13325 with Section 13330, and to provide for judicial review of
state board decisions not previocusly subject to either section.
Section 13330 is alsc amended to codify case law interpreting
Section 13330 to allow for review of regional board orders where
the state board denies review. See People v. Barry (1987} 194
Cal.App.3d 158, 175, 239 Cal.Rptr. 349, 360. State Board
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decisions and orders under article 7 (commencing with Section
13550) of Chapter 7 of this division are subject to section 1125.
Both Section 1125 and Section 13330 provide for judicial review
under the provisions in the Code of Civil Procedure for review of
agency action. The time to file a petition for review is
prescribed in Section 1123.640 of the Code of Civil Procedure.
The record for judicial review is prescribed in Article 7
(commencing with Section 1123.710)} of Chapter 3 of Title 2 of
Part 3 the Code of Civil Procedure.

SEC. 32. Section 13331 of the Water Code is amended to read:

{a} Upon the failure of any person or persons to
comply with any cease and desist order issued by a
regional board or the state board, the Attorney
General, upon reguest of the board, shall petition the
superior court for the issuance of a preliminary or
permanent injunction, or both, as may be appropriate,
restraining such person or persons from continuing the
discharge in violation of the cease and desist order.

{b) Theevidence befere—the ecourt—shall econsist

+e}—The court shall issue an order directing
defendants to appear before the court at a time and
place certain and show cause why the injunction should
not be issued. The court may grant such prohibitory or
mandatory relief as may be warranted.

Comment: Section 13331 is amended to delete language concerning
the judicial review of cease and desist orders. Judicial review
is provided under Section 1125, making judicial review subject to
the provisions of the Code of Civil Procedure for review of
agency action. The record for judicial review is prescribed in
Article 7 {commencing with Section 1123.710) of Chapter 3 of
Title 2 of Part 3 the Code of Civil Procedure. The standards for
review of agency action are prescribed in Article 4 ({commencing
with Section 1123.410) of Chapter 3 of Title 2 of Part 3 the Code
of Civil Procedure. The authority of the court to issue a stay is
governed by Section 1123.650 of the Code of Civil Procedure.
Section 13331 concerns enforcement of cease and desist orders,
and does not provide an independent basis to inguire into the
validity of a cease and desist order.

14.
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SEC. 33. Section 13386 of the Water Code is amended to read:

13386. Upon any threatened or continuing vioclation of
any of the requirements listed in paragraphs (1) to
(6), inclusive, of subdivision (a) of Section 13385, or
upon the failure of any discharge into a public
Lreatment system tc comply with any cost or charge
adopted by any public agency under Section 204 (b) of
the Federal Water Pollution Control Act, as amended,
the Attorney General, upon the request of the state
board or regicnal board shall petition the appropriate
court for the issuance of a preliminary or permanent
injunction, or both, as may be appropriate, restraining
that person or persons from committing or continuing
the violaticn. Subdivisions (b) amrd—e} of Section
13331 shall be applicable to proceedings under this
subdivision.

Comment: Section 13386 i1s amended to reflect amendment of
Section 13331.

SEC. 34. Section 25356.1 of the Health and Safety Code is amended
to read:

25356.1. (a} For purposes of this section, "regional
board" means a California regional water quality
control board and "state board" means the State Water
Resources Control Board.

{b) Except as provided in subdivision (h), the
department, or, if appropriate, the regional board
shall prepare or approve remedial action plans for all
sites listed pursuant to Section 25356.

{c) A potentially responsible party may request
the department or the regional board, when appropriate,
toc prepare or approve a remedial action plan for any
site not listed pursuant to Section 25356, if the
department -or the regional board determines that a
removal or remedial action is required to respond to a
release of a hazardous substance. The department or
the regional board shall respond to a request to
prepare or approve a remedial action plan within 90
days of receipt. This subdivision does not affect the
authority of any regional board to issue and enforce a
cleanup and abatement order pursuant to Section 13304
of the Water Code or a cease and desist order pursuant
to Section 13301 of the Water Code.

(d) All remedial action plans prepared or approved
pursuant to this section shall be based upon Section
25350, Subpart F of the National 0il and Hazardous
Substances Pollution Contingency Plan (40 C.F.R. 300.61
et seq.), and any amendments thereto, and upon all of
the following factors, to the extent that these factors
are consistent with these federal requlations and do
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not reguire a less stringent level of cleanup than
these federal regulations: (1) Health and
safety risks posed by the conditions at the site. When
considering these risks, the department or the regional
board shall consider scientific data and reports which
may have a relaticnship to the site.

(2) The effect of contaminaticon or pollution
levels upon present, future, and procbable beneficial
uses of the contaminated, polluted, or threatened
resources.

(3) The effect of alternative remedial action
measures on the reasonable availability of groundwater
resocurces for present, future, and probable beneficial
uses. The department or the regional board shall
consider the extent to which remedial action measures
are available which use, as a principal element,
treatment that significantly reduces the volume,
toxicity, or mobility of the hazardous substances, as
opposed to remedial actions which do not use this
treatment. The department or the regional board shall
not select remedial action measures which use cffsite
transport and disposal of untreated hazardous
substances or contaminated materials if practical and
cost-effective treatment technologies are available.

{4) Site specific characteristics, including the
potential for cffsite migration of hazardous
substances, the surface or subsurface soil, and the
hydrogeologic conditions, as well as preexisting
background contamination levels.

(5) Cost-effectiveness of alternative remedial
action measures. In evaluating the cost-effectiveness
of proposed alternative remedial acticn measures, the
department or the regicnal board shall consider, to the
extent possible, the total short-term and long-term
costs of these actions and shall use, as a major
factor, whether the deferral of a remedial action will
result, or is likely to result, in a rapid increase in
cost or in the hazard to public health or the
environment posed by the site. Land disposal shall not
be deemed the most cost-effective measure merely on the
basis of lower short-term cost.

(6) The potential environmental impacts of
alternative remedial action measures, including, but
not limited to, land disposal of the untreated
hazardous substances as opposed to treatment of the
hazardous substances to remove or reduce its volume,
toxicity, or mobility prior to disposal.

(e} A remedial action plan prepared or approved
pursuant to this section shall include a statement of
reasons setting forth the basis for the removal and
remedial actions selected. The statement shall include
an evaluation of each proposed alternative submitted
to, or prepared by, the department or the regional
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board for a particular site. The statement shall also
include an evaluation of the consistency of the removal
and remedial actions proposed by the plan with the
federal regulations and factors specified in
subdivision (d} and shall set forth the reasons for
rejection of alternative removal and remedial actions.
The statement shall also include a nonbinding
preliminary allocation of responsibility among all
identifiable potentially responsible parties at a
particular site, including those parties which may have
been released, or may otherwise be immune, from
liability pursuant to this chapter or any other
provision of law. Before adopting a final remedial
action plan, the department or the regional board shall
prepare or approve a draft remedial action plan and
shall do all of the following:

(1} Circulate the draft plan for at least 30 days
for public comment.

(2) Notify affected local and state agencies of
the removal and remedial actions proposed in the
remedial action plan and publish a notice in a
newspaper of general circulation in the area affected
by the draft remedial action plan. The department or
the regional board shall alsc post notices in the
location where the proposed removal or remedial action
would be located and shall notify, by direct mailing,
the owners of property contiguous to the site addressed
by the plan, as shown in the latest equalized
assessment roll.

(3) Hold one or more meetings with the lead and
responsgible agencies for the removal and remedial
actions, the potentially responsible parties for the
removal and remedial actions, and the interested
public, to provide the public with the information
which is necessary to address the issues which concern
the public. The information to be provided shall
include an assessment of the degree of contamination,
the characteristics of the hazardous substances, an
egtimate of the time required to carry out the removal
and remedial actions, and a description of the proposed
removal and remedial actions.

(4} Comply with Section 25358.7.

(£} After complying with subdivision {(e), the
department or the regional board shall review and
consider any public comments, and shall revise the
draft plan, if appropriate. The department or the
regional board shall then issue the final remedial
action plan.

{(g) (1) A potentially responsible party named in
the final remedial action plan issued by the department
or the regional board or other interested person may
seek judicial review of the final remedial action plan
in accordance with Title 2 {commencing with Section
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1120) of Part 3 of the Code of Civil Procedure. b¥

No action may be
brought by a potentially responsible party or other
interested person to review the final remedial action
plan if-the petition for writ of mandate—ig—met—filed
within 30-—-dayseof the date +hat +the finat remedial
aeeieﬁ—p%aﬁ—was—&ﬁsued unless a timely petition for
review is filed in accordance with Title 2 ({commencing
with Section 1120} of Part 3 of the Code of Civil

Procedure. Ne—aetion—may—be-breught by-any—other

43+ This subdivision does not prohibit the court
from granting any appropriate relief within its
jurisdiction, including, but not limited to, enjeining
the expenditure of funds pursuant to paragraph {2) of
subdivision {(b) of Section 25385.6.

(h} (1) This section does not require the
department or a regional board to prepare a remedial
action plan if conditions present at a site present an
imminent or substantial endangerment to the public
health and safety or to the environment or, if the
department, a regional board, or a responsible party
takes a removal action at a site and the estimated cost
of the removal action is less than one million dollars
($1,000,000). The department or a regional board shall
prepare or approve a removal action workplan for all
sites where a nonemergency removal action is proposed
and where a remedial action plan is not required. For
gites where removal actions are planned and are
projected to cost less than one million dollars
{$1,000,000), the department or a regional board shall
make the local community aware of the hazardous
substance release site and shall prepare, or direct the
parties responsible for the removal action to prepare,
a community profile report to determine the level of

ig
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public interest in the removal action. Based on the
level of expressed interest, the department or regional
board shall take appropriate action to keep the
community informed of project activity and to provide
opportunities for public comment which may include
conducting a public meeting on proposed removal
actions.

(2) A remedial action plan is not required
pursuant to subdivision (b} if the site is listed on
the National Priority List by the Environmental
Protection Agency pursuant to the federal act, if the
department or the regicnal board concurs with the
remedy selected by the Environmental Protection
Agency’s record of decision. The department or the
regional board may sign the record of decision issued
by the Environmental Protection Agency if the
department or the regicnal board concurs with the
remedy selected.

(3} The department may walve the reguirement that
a remedial action plan meet the requirements specified
in subdivision (d} if all of the following apply:

{3} The responsible party adequately characterizes
the hazardous substance conditions at a site listed
pursuant to Section 25356.

(B) The responsible party submits to the
department, in a form acceptable to the department, all
cf the following:

{1) A description of the techniques and methods to
be employed in excavating, storing, handling,
transporting, treating, and disposing of materials from
the site.

(i1) A listing of the alternative remedial
measures which were considered by the responsible party
in selecting the proposed removal action.

(iii) A description of methods that will be
employed during the removal action to ensure the health
and safety of workers and the public during the removal
action,

(iv} A description of prior removal actions with
gimilar hazardous substances and with similar public
safety and environmental considerations.

{C) The department determines that the remedial
action plan provides protection of human health and
safety and for the environment at least equivalent to
that which would be provided by a remedial action plan
prepared in accordance with subdivision (c}.

(D) The total cost of the removal action is less
than two million dollars ($2,000,000).

(4} For purposes of this section, the cost of a
removal action includes the cleanup of removal of
released hazardous substances from the environment or
the taking of other actions which are necessary to
prevent, minimize, or mitigate damage which may
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otherwise result from a release or threatened release,
as further defined by Section 9601 (23} of Title 42 of
the United States Code.

{5) Paragraph (2) of this subdivision does not
apply to a removal action paid from the Hazardous
Substance Cleanup Fund.

{i) Article 2 (commencing with Section 13320},
Article 3 (commencing with Section 13330), Article 5
{commencing with Section 13350), and Article &
{commencing with Section 13360) of Chapter 5 of
Division 7 of the Water Code apply to any action or
failure to act by a regional board pursuant to this
section.

Comment: Section 25356.1 is amended to delete the former
reference to a writ of mandate and to provide for review in
accordance with the judicial review provisions of the Code of
Civil Procedure. The writ of mandate for review of agency action
has been replaced by a petition for review. See Code Civ. Proc.
§ 1123.610. The time to file a petition for review is prescribed
in Section 1123.640 of the Code of Civil Procedure. The
standards for review of agency action are prescribed in Article 4
(commencing with Section 1123.410) of Chapter 3 of Title 2 of
Part 3 the Code of Civil Procedure.

Sec. 35. Section 25356.8 of the Health and Safety Code is amended
to read:

(a) Judicial review of the arbitration decision on
the apportionment of liability is limited to a showing
a fraud by a party to the arbitration proceeding or an
abuse of discretion by the panel, or both.

(b} Judicial review of a decision by the
department or the regional water guality contreol board
modifying the remedial action plan pursuant to
subdivision (b) of Section 25356.6 shall be cerndueted
pursuant—teSeetion-148of-the—Code—oaf Civil Procedure
apd—the—standard—of-—review—shalli—be—the—same—as—that
speairfied—an-pubdiviaion (£} of Seetien—28356-1 in
accordance with Title 2 {(commencing with Section 1120)
of Part 3 of the Code of Civil Procedure.

Comment: Section 25356.8 is amended to delete the former
reference to a writ of mandate and to provide for review in
accordance with the judicial review provisions of the Code of
Civil Procedure. The writ of mandate for review of agency action
has been replaced by a petition for review. See Code Civ. Proc.
§ 1123.610. The standards for review of agency action are
prescribed in Article 4 (commencing with Section 1123.410) of
Chapter 3 of Title 2 of Part 3 the Code of Civil Procedure.
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STATE OF CALIFORNIA

DEPARTMENT OF INDUSTRIAL RELATIONS
Workers’ Compensation Appeals Board

455 Golden Gate Avenue

San Francisco, CA 94102

Tel: (415) 203-1870  ATSS (Caldex): 593-1870

Law Revision Commission

October 6, 1995 RECEIVED
0CT1® “us
File:
NATHAN STERLING N o
Executive Secretary R
CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Suite D-2

Palo Alto, CA 94303-4739
Dear Mr. Sterling:
Re: CLRC TENTATIVE RECOMMENDATION - Judicial Review of Agency Action

Thank you for the opportunity to comment on the above recommendation. The
purpose of this letter is to express the Workers' Compensation Appeals Board's opinion
on application of your proposal to appellate review of Appeals Board's decisions.

You will recall that the Division of Workers' Compensation and the Workers'
Compensation Appeals Board previously requested exemption from the CLRC
TENTATIVE RECOMMENDATION -JULY 1994 - Administrative Adjudication by
State Agencies. A copy of the September 29, 1994 correspondence with attached
memorandum from Casey Young, Administrative Director of the Division of Workers'
Compensation and your response of December 5, 1994 is attached. Mr. Young's
memorandum will provide useful background as well as support for the following
commentary.

Article XTIV, Section 4 of the California Constitution expressly vested the Legislature
with plenary power to create and enforce a complete system of workers' compensation by
appropriate legislation. It was mandated that such legislation have full provision for
vesting power, authority and jurisdiction in an administrative body with requisite
government functions to determine any workers' compensation dispute to the end that
administration of workers' compensation legislation "shall accomplish substantial justice
in all cases, expeditiously, inexpensively and without encumbrance of any character; all
of which matters are expressly declared to be the social public policy of this State..."

The California Constitution specifies that the Legislature has plenary power to
provide for settlement of disputes by "an industrial accident commission, by the courts,
or by either, any or all of these agencies, either separately or in combination..." The
Legislature chose to treat workers’ compensation adjudication in a special way by vesting
in the seven member Workers' Compensation Appeals Board "judicial power" to
adjudicate workers' compensation disputes.

Consistent with this "judicial power,” the Labor Code provides general guidelines for
pleadings and trial procedures for the workers' compensation referees, reconsideration
procedures for the Appeals Board and appellate review procedures for the appellate
courts. In addition, the Workers' Compensation Appeals Board is given authority to
adopt rules of practice and procedure. Labor Code section 5708 provides that all
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hearings and investigations by the Appeals Board or its workers' compensation referees
are governed by the Labor Code and Appeals Board rules. In this regard, the Workers'
Compensation Appeals Board is not bound by the Administrative Procedures Act and its
rules of practice and procedure are exempt from substantive review by the Office of
Administrative Law. Workers' compensation law is a certified specialty of the State Bar.
Certified specialists in workers' compensation law must have a thorough knowledge of
substantive law on issues including rehabilitation, nature, extent and duration of
disability, medical and factual issues of industrial causation, insurance coverage and a
myriad of other complex issues unique to workers' compensation law and procedures.
This expertise of the members of the State Bar enhances the Appeal Board's own
expertise which is consistently relied upon by the appellate courts.

Pursuant to the Article IV, section 4 of the California Constitution, it is the intent of
the Legislature that the Workers' Compensation Appeals Board not only resolve disputes
but judicially carries out the social policy of Article IV, section 4 by interpreting and
implementing workers' compensation laws. This is usually done by three member panels
reviewing individual cases.

Persons aggrieved by decisions of workers' compensation referces may file petitions
for reconsideration with the seven member Appeals Board in San Francisco. Workers'
compensation referee decisions issue after hearings where attomeys present evidence in
an adversarial setting. If reconsideration is not sought, the decision of the workers'
compensation referee becomes final with no further review by the Appeals Boand or the
appellate courts. The grounds for such petitions are set forth in Labor Code section 5903
and include that by such order, decision or award, the Appeals Board acted without or in
excess of its power; that the order, decision or award was secured by fraud; that the
evidence does not justify the findings of fact; that there is new evidence available which
could not have been discovered and produced at hearing; and that the findings of fact do
not support the order, decision or award. The Appeals Board reviews petitions for
reconsideration in panels of three and must issue 1ts decisions within 60 days from the
date the petition for reconsideration is filed. The Appeals Board, on its own motion, may
review final orders, decisions or awards of workers' compensation referees within 60
days of the filing of such order, decision or award. The Appeals Board has full
authority to consider both issues of fact and law with reference to petitions for
reconsideration. In addition, the Appeals Board may use its removal power under Labor
Code section 5310 to review interim and non final orders. Also, the Appeais Board is
empowered to issue en banc decisions to achieve uniformity of decision or in cases
presenting novel issues.

The Legislature passed the Margolin-Bill Greene Workers' Compensation Reform
Act of 1989 and since that time has continued to modify and refine that reform legislation.
Such reforms were both substantive and procedural and were intended to provide
appropriate workers' compensation benefits to injured employees in an expeditious
matter. The judicial responsibility for interpreting and implementing this legislation
belongs 1o the Appeals Board. The unique and special effect of these reforms on the
workers' compensation community cannot be over emphasized as well as the special
expertise of the Appeals Board, its workers' compensation referees and staff to which the
appellate courts defer. (See West vs. IAC (1947) 79 C.A. 2d 711, 719; Raymond
Plastering vs. WCAB (1967) 252 C.A. 2d 748, 753; Nickelsberg vs. WCAB (1991) 54
Cal. 3d 288, 299.)

Presently, a party aggrieved by a final order, decision or award from the Appeals
Board must file a petition for writ of review with the court of appeal for the appellate
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district in which that person resides within 45 days after the filing of the order decision or
award. The extent of that review is set forth in Labor Code section 5952 which provides:

"The review by the court shall not be extended further than to determine ,
baged upon the entire record which shall be certified by the appeals board
whether:

{a) The appeals board acted without or in excess of its powers.

(b) The order, decision, or award was procured by fraud.

(c) The order, decision, or award was unreasonable.

.(d) The order, decision, or award was not supported by sybstantial

(e) If findings of fact are made, such findings of fact support the order,
decision or award under review.

evi - eIcise i
(Emphasis added.)

Labor Cede section 5953 provides that the "findings and conclusions of the appeals
board on questions of fact are conclusive and final and are not subject to review. Such
questions of fact shall include ultimate facts and the findings and conclusions of the
appeals board...”

Presently, some ninety percent of the petitions for writ of review are denied without
further proceedings. The remaining ten percent of the cases, where the petitions for writ
of review are granted, are set for oral argument and the Appeals Board is obligated to
certify its record to the court. (Labor Code section 5951)

The above review procedures have worked efficiently and been cost effective for more
than eighty years and carry out the Legistature's intent that the Appeals Board be the
arbiter of workers’ compensation disputes and the primary interpreter and implementer of
workers' compensation law.

The proposals contained in CLRC's July 1995 tentative recommendation on judicial
review of agencies are inconsistent with both the California Constitution and Labor Code
mandates for workers' compensation administration and adjudication and would result in
confusion in the appellate courts and be contrary to the proposal's stated goal to swiftly
resolve substantive issues in dispute and limit the time spent on review of tangential
procedural issues.

First, the Legislature has specifically rejected any exercise of independent judgment by
the appellate courts on review of workers' compensation matters. The substantial
evidence test as provided in Labor Code 5952 has been applied by the appellate courts
since the inception of workers' compensation in the early 1900s. The appellate courts
have deferred to the Appeals Board's expertise in applying the substantial evidence test.
An application of the independent judgment test to the appellate courts would allow them
to needlessly intrude into interpretation and implementation of workers' compensation
law to the detriment of the constitutional and legislative mandate for a complete workers'
compensation system with judicial power for determining disputes in the Workers'
Compensation Appeals Board.

Second, there is concern about the proposed rule which deletes the requirement that a
person seeking review of a regulation must have objected to agency action. The adoption
of rules of practice and procedure by the Appeals Board involved participation by every
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segment of the workers' compensation community including injured employees,
employers, insurers, attorneys and the medical community which both treats injured
employees and furnishes forensic medical reports. Proposed rules are widely circulated
in the community before the formal rules making process takes place. The proposed
rules of practice and procedure are fully aired at public hearing with every segment of the
community given an opportunity to respond. Permitting a person who has not
participated in the rule making process to seek review, allows that person to impede
implementation of rules to the detriment of the entire workers' compensation community.
It would also discourage participation in the rule making process which would leave the
Appeals Board without necessary input to make a final decision on adoption of rules.

Third, the procedures for review outlined in the CLRC's July 1995 proposal are
cumbersome and time consuming when compared to the expedited review process now
available for workers' compensation cases. Presently a petition for writ of review must
be filed within 45 days from the date of filing of the Appeals Board decision. Under the
proposed procedures, the time for filing what is essentially a notice of appeal could be up
to 180 days from the date of decision if the party is not given notice of the date which
review must be sought. Even if the 30 day provision applies, there is another 60 days to
file an opening brief and another 15 days if the record of the agency is requested.
Presently, the certified record of the Appeals Board proceedings is fumnished the appellate
court only if the petition for writ of review has been granted. When denying a petition
for writ of review, the court has already reviewed relevant documents attached by the
filing party to that party's petition for writ for review. Under the proposed procedure,
the Appeals Board certified record would be requested in nearly every case placing an
undue burden on the Appeals Board and the appellate courts. In short, the present
appellate review process for workers' compensation cases is extremely expeditious and is
usually completed within 60 days after the petition for writ of review is filed if the
petition for writ of review is not granted. This again is consistent the stated goal of
CLRC's recommendation.

Petitions for writs of mandate or prohibition are filed in the appellate courts to
challenge interim or procedural orders or action by the Appeals Board. In most workers'
compensation cases, such relief is denied because the petitioner is not yet aggrieved, has
not exhausted administrative remedies, irreparable harm has not been demonstrated or the
issue which is the subject of the petition has become moot. CLRC's proposal would
allow the courts to use independent judgment and impose administrative procedures not
found in a statute. This would again be an intervening impediment to the Appeals
Board's constitutional mandate and could result in additional costs to a systern which
presently provides a straight forward, efficient, cost effective method for appellate
review,

The above comments constitute our preliminary response to the CLRC's
TENTATIVE RECOMMENDATION JULY, 1995. As we continue to study this
proposal, we look forward to further opportunity to comment as well as participation in
further proceedings. If you have any questions, please contact the undersigned at (415)
703-1870 or, on or after October 16, 1995, (415) 975-2030.

Effective immediately, our new mailing address is:
Workers' Compensation Appeals Board

POB 429459
San Francisco, CA 94142-9459

89



Effective, October 16, 1995, special deliveries via U.P.S., Express Mail, or other
private express services (Federal Express, etc. must be addressed as follows:

Workers' Compensation Appeals Board
45 Fremont, Suite 410
San Francisco, CA 94105.2204

Please send all regular mail including notices and correspondence to the above
mailing address. Thank you for your cooperation.

Very truly yours,
Cdl o
RD QOUNKIN
Secretary eputy Commissioner

Workers' Comnpensation Appeals Board

cc. CASEY YOUNG, Administrative Director
DIVISION OF WORKERS' COMPENSATION
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: EAE Gm PETE WILSON, Govemor
DIVISION OF WORKERS' COMPENSATION

OFFICE OF THE ADMINISTRATIVE DIRECTOR

455 Golden Gatz Ave., Rm. 5152

San Francisco, CA 94102

Tel: (415) 7034942

Casey L. Young

September 29, 1994

Mr. Nathaniel Sterling

California Law Revision Commission
4000 Middlefield Road, Stuite D-2
Palo Alto, CA 94303

Dear Mr. Sterling:
Enclosed please find a memorandum on behaif of the Division of Workers'
Compensation commenting on the California Law Revision Commission’s July 1994
Tentative Recommendation on Administrative Adjudication by State Agencies. We

- appreciate the opportunity to comment on the pro .
Please feel free to contact m;e if you would like further information regarding the structure

and functioning of the Division of Workers' Compensation and the Workers'
Compensation Appeals Board.

Sincerely,
(Q YOUNG

CLY/]S/ml
encl.
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STATE OF CALIFORNIADivision of Workers’ Compensation
DEPARTMENT OF INDUSTRIAL RELATIONS

455 Golden Gate Avenue Room 5182

San Francisco, CA 94102

MEMORANDUM

Date: September 29, 1994

To: ORNIA LAW REVISION COMMISSION

From: CASEYL. Y
Administrat
Division of Compensation

Subject: CALIFORNIA LAW REVISION COMMISSION
TENTATIVE RECOMMENDATION - JULY 1994
ADMINISTRATIVE ABJUDICATION BY STATE AGENCIES

I appreciate the opportunity to comment upon the California Law Revision
Commission’s Tentative Recommendation for unifying the procedures applicable to
administrative adjudication by state agencies in California. 1 support the goals of the
proposal: making agency procedures more accessible and fair, increasing flexibility of
agency procedures, and maximizing efficient use of state resources. However, I believe
mesegoalscanonlybcsewedbyexempﬁngﬂnbivisionofWakas’Compmsaﬁonand
the Workers' Compensation Appeals Board from the Administrative Procedure Act.
Inclusion of workers’ compensation proceedings would undermine the Constitutional
mandate to provide "substantial justice in all cases expeditiously, ineﬁnsively, and
without incumbrance of any character ...” California Constimition Article XIV, Section 4.

The proposed statute exempts hearings of the Public Utilities Commission from
the APA. Page 10 of the textual material prefacing the proposed amendments 1o the
Government Code states that the Public Utilities Commission is exempted because it is a
constitutional a authorized to establish its own procedures, subject to statute and due
process. The g\%c(!_/WCAB is also a constitutionally authorized agency. While the
Legislature is given some latitude in providing an adjudicatory system, the Legislature is
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instructed that it may combine into one statute all the provisions for a complete system of
workers' compensation.

The California Constitution, Article XTIV, Section 4 expressly vests the Legislature
with "...plenary power, unlimited by any provision of this Constitution, to create, and
enforce ' jon, by appropriate legislation, and in
that behalf to create and enforce a liability on the pant of any or all persons to compensate
any or all of their workers for injury or disability....The Legislature is vested with plenary
powers, 1o provide for the settlement of any disputes arising under such legisiation by
arbitration, or by an industrial accident commission, by the courts, or by other, any, or all
of these agencies, either separately or in combination, and may fix and control the method
and manner of trial of any such dispute, the rules of evidence and the manner of review of
decisions rendered by the tribunal or tribunals designated by it; provided, that all decisions
of any such tribunal shall be subject to review by the appellate court of this State. The
Legislature ine i i
workers' compensation, as herein defined.” The Constitution describes "a complete
system of workers' compensation” to include "adequate provisions for the comfort, health
and safety and general welfare of any and all workers and those dependent upon them for
support to the extent of relieving from the consequences of any injury ... incurred ... in
the course of their employment ...; full provision for such medical, surgical hospital and
- other remedial treatment as is requisite to cure and refieve from the effects of such injury;
full provision for adequate insurance coverage...; full provision for regulating such
insurance coverage in all its aspects...; ... full provision for vesting power, authority and
jurisdiction in an administrative body with all the requisite governmental functions to
determine any dispute...." California Constitution, Article XIV, Section 4.

The justification for excluding the Public Utilities Commission from the proposed
Administrative Procedure Act applies with equal force to the DWC/WCAB. Like the
Public Utilities Commission, the workers' compensation system is mandated by
provisions of the State Constitution. The Legislature has created the DWC and WCAB,
and has adopted numerous provisions in the Labor Code to create and enforce a complete
system of workers' compensation.

Workers' compensation has been the subject of intense legislative interest in recent
years and there have been many statutory changes adopted to reform the system. Major
reform bills were passed in 1989 and 1993. The legislation effected many procedural as
well as substantive changes in workers’ compensation law. For example, the procedure
used to "commence proceedings before the WCAB”™ was changed in 1989, and changed
again in 1993. Labor Code §5401. The time at which the parties may underake
discovery was changed in 1989 and 1993. Labor Code §5401. The parameters for
admissibility of medical opinion evidence were substantially changed. Labor Code
§4060, 4061, 4062. A rebuttable presumption of bility was created for claims
that are not denied within 90 days. Labor Code 25402 A mandatory settlement
conference procedure and discovery cut-off date were instituted. Labor Code $5502.
Mandatory and voluntary arbitration were authorized. Labor Code §5270 et seq. These
statutory provisions are all part of the complete system of workers’ compensation that the
legislature has created in the Labor Code pursuant to the constitutional directive. The
legislature needs to maintain maximum ability to revise workers' compensation
procedures to carry out its constitutional obligation to provide a cog:glete system.
Subjecting the workers' compensation system to the Govemment Code's APA provisions
would substantially interfere with the ability to craft workers' compensation procedures 10
the unique needs of the system.
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The DWC/WCARB is not just another state agency. It has a special constitutional
mandate which calls for special procedures. The many regulatory and decision making
functions of the Division of Workers' Compensation need to be integrated into a
"complete system.” The Legislature has set forth its intent in Labor Code §3201 as
follows: “This division [4] and Division S (commencing with Section 6300) [statutes
relating to workers' compensation] are an expression of the police power and are intended
to make effective and apply to 2 co:g?lete system of workers' compensaticn the
provisions of Section 4 of Article XTIV of the California Constitution.” £ubjecting the
workers’ compensation adjudication system to the Administrative Procedure Act would
frustrate the efforts to maintain a complete integrated system to provide for injured
workers. Workers' compensation is vitally important to workers in &lifornia and to the
economy as a whole due o its impact on the cost of doing business in the State. The
Legislature should not restrict the flexibility to shape special workers' compensation
provisions by making the APA applicable.

DWC recommends that proposed APA $612.110 be revised to include the
following language:

"(d) This division does not apply to the Division of Workers' Compensation or the
‘Workers' Compensation Appeals Board." -

Clearly one of the main purposes of the proposal is to establish uniformity of
administrative procedure so advocates appearing before various agencies do not have 1o'be .
burdened and disadvantaged by having to identify and comply with a multitude of
different procedures. The explanatory text notes that some agencies have poorly
developed or unwritten procedures which are not generally available to non-specialists.
This justification for unification of administrative procedure is not applicable to matters
before the DWC and WCAB. Procedures of the DWC and WCAB are nlgated in
accordance with Labor Code §§5307, 5307.3, 5307.4, and are codified in Title 8,
California Code of Regulations. They are easily accessible to all attorneys and parties
who appear before the WCAB.

Workers' compensation is a very specialized area of law. Generally attorneys
who come before the WCAB and DWC practice exclusively in the workers' compensation
field and are thoroughly familiar with the procedures that govern the proceedings. It is
particularly notevmﬂ?:hatthe State Bar recognizes workers' compensation as an area of
specialty certification for attoreys.

The Labor Code and interpretive regulations coustitute an integrated system of
substantive rights and dispute resolution mechanisms that have been unhampered by
provisions of other codes. There is a long history of workers' as a creature
of the Labor Code, and a large body of appellate case law exists. Workers' compensation
is not like most other administrative systems that may handle only a few score or few
hundred administrative hearings per year. In 1993, over 320,000 hearings were
conducted by the WCAB. The procedures for hearings by the DWC/WCAB have evolved
over a very long period to cope with the volume and complexity of matters to be resolved.
Breaking the integrity of workers' compensation as a creature of the Labor Code would
wreak havoc with the system.
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The prefatory text of the proposed APA acknowledges that “there will be some
cases where the general procedure 15 not appropriate, and there are situations where it is
clear that the provisions of the statute will not work for the circumstances of a particular
agency or type of hearing”. There are a multitude of Labor Code and regulation
provisions setting adjudication procedures that conflict with the proposed APA. Section
612.140 specifies that “a statute applicabie o a particular agency or decision prevails over
a contrary provision of this division™. Ifa 1al hearing procedure were not adopted to
supersede the APA procedures, it would be horrendously burdensome for parties to
determine where the Labor Code and APA overlapped or conflicted. As a practical marter,
it would be absolutely critical that the WCAB and DWC adopt special hearing procedures
50 that all parties would know the applicable procedure. Most likely the DWC and
WCAB would adopt the "existing regulations™ pursuant to §633.040, since these

.comprehensive regulations have been specidlly tailored over time to the needs of the
workers' compensation system.

The question thus arises, of what use is it to have the APA applicable to
DWC/WCARB if the current Labor Code and DWC/WCAB regulations will continue to
govemn the compensation proceedings? None whatsoever. It will only create confusion to
have the APA “apply” 1o DWC/WCAB and yet have all of the proceedings be governed by
rules of the Labor Code and DWC/WCAB regulations. I recognize that for certain .
agencies the APA'zgrovision of specified requirements for adoption of special hearing
procedure will in effect establish due process constraints that the agency rules might
otherwise lack. This rationale does not-apply to workers’ compensation as the practice
and procedure of the DWC and WCAB already substantially comply with the
"requirements for special hearing procedimre” set forth in §633.030.

Section 633.030(a)(1) requiring the presiding officer to be free of "bias, prejudice,
and interest” has its parallel in Labor Code §5311 which allows a to object to 2
workers' compensation judge on the grounds specified in Code of Civil §641
(applicable to objections to a referee.)

Section 633.030(a)(2) requires that the adjudicatory function be separated from the
investigative, prosecutorial, and advocacy functions within the agency. Many of the
separation of functions concerns are not relevant to the WCAB and DWC which serve
almost exclusively as neutral agencies to resolve disputes between private parties. The
WCAB is more akin to a count 10 an administrative agency that investigates and then
prosecutes a person for regulatory violations. Neither workers' compensation judges nor
the WCAB itself have any prosecutory or advocacy functions, and are disinterested in the
substantive outcome of the case. :

Within the DWC, employecs in-the Rehabilitation Unit called "Rehabilitation
Consultants” conduct some informal administrative proceedings to resolve disputes
between private litigants. Labor Code $4645. It is unclear whether any of these
proceedings would be subject to the proposed APA. Even if the proceedings were subject
to the APA, there would not be any separation of functions problems. The Consultants
are disinterested in mcwwmneofmecaseanddonotmmypmsecumﬁa;oudmcy
role. They serve as neutral hearing officers for disputes between private parties.
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The only function of the DWC/WCAB in which the DWC acts as prosecutor is the
audit function. Under Labor Code §§ 129 and 129.5 the Administrative Director of the
DWC is charged with auditing insurers, self-insured employers, and third-party

ini to determine if the entities are complying with their workers' compensation
obligations. Section 129.5 provides that the Administrative Director sha!l assess
adnmnistrative penalties where violations are found. Labor Code §129.5(c) provides that
an insurer, self-insured employer, or third-party administrator may request a "conference”
with the administrative director after the assessment of penalties. By regulation, this
conference is a hearing where the agency and the audit subject may present evidence 1o
support or rebut the alleged violations. The Labor Code does not separate the functions of
auditing and reviewing a challenge to the audit findings, but allows the agency head, the
administrative director of DWC, to act in both functions. In practice, there is complete
scparation of the audit unit staff from the Administrative Director and his hearing officer.
The administrative director has delegated anthority to the audit unit to conduct audits of
workers' compensation claims files, and to assess administrative penalties in a "Notice of
Penalty Assessment”. The administrative director delegates to 2 hearing officer the
authority to hold a hearing, and issues a decision after review of the entire record. The
hearing officer who presides over the hearing is not a part of the audit unit staff and ex
parte contact between audit unit staff and the hearing officer and administrative director is

“scrupulously avoided. ’

Section 633.030(a)(3) requires that ex parte communications be restricted. Title 8,
California Code of Regulations §10324 precludes written or oral ex parte communications .
with the WCAB or a workers' compensation judge.

Section 633.030(a)(4) requires the hearing to be open o public observation. The
Labor Code makes reference to "open hearings” in 5703 and §5704. In practice, WCAB
hearings are open to the-public unless they involve sensitive issues requiring privacy,
- such as HIV infection of a worker, : -

Section 633.030(a)(5) requires language assistance be made available, and
§648.245(c) specifically states that, for workers' compensation matters, the costs of
interpreters are to be paid in accordance with regulations of the DWC and WCAB. Labor
Code Section 5811 provides for interpreters at hearings, depositions, and other settings
necessary to ascertain the validity or extent of injury. It also provides that interpreters fees
may be allowed as costs. The DWC rules at Title 8, California Code of Regulations
§9795.1 through 9795.4 set forth a fee schedule, require notice to injured workers of the
right 1o an interpreter, and describe the circumstances in which an interpreter would be

Section 633.030(2)(6) requires that each party have the right to present and rebut
evidence. Labor Code §5700 states that "Ether party may be present at any hearing, in
person, by attomey, or by anyotheragent,mdmgypresepnesumonypemnemmdcrme
pleadings.” In addition to testimony, 2 party is permitted to present other kinds of
evidence in support of its case and in rebuttal to its opponent's case. Labor Code §5703
states that "The appeals board may receive as evidence either at or subsequent ¢o a
hearing, andusensproofofmyfactindispute,ﬂlefollowingmugs,inlddiupqm
sworn testimony presented in open hearing: (a) Rem attending or examining
physicians...(b) Reports of special investigators..., (c) of employers, containing
copies of time sheets, book accounts, reports, and other records properl / authenticated,
(d) Properly authenticated copies of bo:%i_ltal records..., (¢) All publications of the
Division of Industrial Accidents, (f) All official publications of state and United States
governments, (g) Excerpts from expert testimony received by the appeals board...."
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Labor Code §5704 states that ",..marters added to the record, otherwise than during the
course of an open hearing, shall be served upon the parties 1o the proceeding, and an
opportunity shail be given to produce evidence in explanation or rebuttal thereof before
decision is rendered.” Seec also WCAB Rules providing right to cross-examine a
physician and allowing continuance of hearing for rebuttal testimony where medical
testimony is allowed at hearing. Tide 8, California Code of Regulations §§10606, 10610.

Section 633.030(a)(7) requires the decision to be in writing, based on the record,
and include a statement of the factual and legal basis of the decision. Labor Code §5313
states that "the appeals board or the workers' compensation judge shall...make and file
findings upon all facts involved in t he controversy and an award, order, or decision
stating the determination as to the rights of the parties. Together with the findings,
decision order, or award there shall be served ... a summary of the evidence received and
relied upon and the reasons or grounds upon which the determination was made.”

Section 633.030(a}(8) states that a decision may not be relied on as precedent
unless the agency designates and indexes the decision as precedent. Although the agency
itself does not designate and index precedent decisions, Matthew Bender publishes a case
reporter, California Compensation Cases, that includes significant WCAB decisions. The
existence of this reporter is universally known to workers' compensation practitioners.
The California Compensation Cases would be available to the general public at law
libraries. The expense 1o the agency of generating and maintaining an index does not
appear justified when such a service is presently available to the public through

sources.

The structure of the DWC and WCAB already substantially complies with the
proposed separation of functions prerequisites for ion of special hearing procedures.
Thus, application of those prerequisites serves no useful purpose. The DWC and WCAB
. would likely adopt the existing regulations as the special hearing ures. Inclusion of

DWC and WCAB within the APA will just lead to confusion and possible litigation over
the applicable procedures. ' _

CONCLUSION

Workers' compensation is a specialized and insular body of law which has
developed its own procedures over time. The constitutional directive to create a complete
system of workers’ compensation is best carried out by exempting the DWC and W
from the APA. The legislature should maintain maximum flexibility to reform the
workers' compensation system by exem%tling the DWC and WCAB from the APA
provvisionigf the Government Code. DWC suggests the following revisions to the
proposed APA: .

"(a) The following state agencies shall provide language assistance in adjudicative

proceedings to the extent provided in this article;
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