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Inheritance From or Through a Foster Parent or Stepparent

Letter From State Bar Trust and Estate Administration Committee

Attached is a letter from Monica Dell’Osso, Chair of the Trust and Estate

Administration Committee of the State Bar Estate Planning, Trust and Probate

Law Section.  By a four to three vote, the Committee supports the staff draft of a

Tentative Recommendation on Inheritance From or Through a Foster Parent or

Stepparent attached to the basic Memorandum.  The majority agrees with the staff

that Probate Code Section 6454 should be preserved and improved, not repealed,

because it approximates the likely intent of most decedents.

The minority thought testators do not routinely wish to include stepchildren

or foster children in their estates, a view with which the staff agrees.  But the

question should be narrower:  If it can be shown by clear and convincing

evidence that an intestate decedent would have adopted a stepchild or foster

child but for a legal barrier, it seems fair to assume the decedent would have

included such a child in his or her will, if there had been one.

The draft statute would require the legal barrier to exist at the time the

adoption was contemplated or attempted.  The Committee is concerned that

“contemplation” of an adoption “may be difficult to prove and is of marginal

value in eliminating marginal or dubious claims.”  But difficulty of proof itself

will tend to eliminate marginal or dubious claims.  Moreover, the claimant will

have an extraordinary burden — contemplation will have to be established by

clear and convincing evidence.  The staff continues to believe these are strong

safeguards, and that an improved Section 6454 will effectuate the intent of most

decedents.

Supreme Court Hearing Granted in Estate of Smith

The staff draft would codify two appellate cases, Estate of Smith and Estate of

Stevenson, and reject a third, Estate of Cleveland.  On September 28, 1995, the

California Supreme Court granted a hearing in the Smith case.  One alternative

would be to defer action on the staff draft until the Supreme Court decides Smith.
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On the other hand, if the Commission endorses the Smith-Stevenson rule as the

staff draft proposes, it might influence the outcome of the Supreme Court case.

And if the Supreme Court adopts the Smith-Stevenson rule, we still might want to

add the recommended language to Section 6454 so the statute will reflect case

law.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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