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Administrative Adjudication by State Agencies: Followup Legislation
(Comments of Proposition 103 Enforcement Project)

One of the provisions to be included in the administrative adjudication

followup legislation is an amendment of Insurance Code Section 1861.08. This

provision is part of Proposition 103 (automobile insurance initiative measure),

and requires conforming revisions for the new administrative adjudication law.

We did not include these conforming revisions in the original administrative

adjudication bill because we did not want to burden the bill with a two-thirds

vote requirement, which is necessary for an amendment to Proposition 103.

The proposed conforming amendments are:

Ins. Code § 1861.08 (amended). Conduct of hearings
SEC.  . Section 1861.08 of the Insurance Code is amended to

read:
1861.08. Hearings shall be conducted pursuant to Sections 11500

through 11528 Chapter 5 (commencing with Section 11500) of Part 1
of Division 3 of Title 2 of the Government Code, except that: (a)
hearings

(a) Hearings shall be conducted by administrative law judges
for purposes of Sections 11512 and 11517, chosen under Section
11502 or appointed by the commissioner; (b) hearings .

(b) Hearings are commenced by a filing of a Notice in lieu of
Sections 11503 and 11504; (c) the .

(c) The commissioner shall adopt, amend or reject a decision
only under Section 11517 (c) and (e) and solely on the basis of the
record; (d) Section 11513.5 shall apply to the commissioner; (e)
discovery Section 11518.5.

(d) Discovery shall be liberally construed and disputes
determined by the administrative law judge.

Comment. Section 1861.08 is amended to reflect revision of the
Administrative Procedure Act by 1995 Cal. Stat. ch 938.

The introductory portion of the section is amended to refer to
the entire formal hearing chapter. That chapter is supplemented by
Chapter 4.5 (commencing with Section 11400) of the same part,
containing general provisions on administrative adjudication
applicable to all state agency hearings. See Gov’t Code § 11410.10
(application of chapter).
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The reference in subdivision (c) to the procedure for adoption,
amendment, or rejection of a decision is supplemented by a
reference to the new procedure for correction of mistakes and
clerical errors in the decision. See Gov’t Code § 11518.5. The
reference to a decision “solely on the basis of the record” in
subdivision (c) is deleted as surplus. All decisions under the
Administrative Procedure Act must be based exclusively on the
record. Gov’t Code § 11425.50 (decision).

The reference to former Government Code Section 11513.5 is
deleted as obsolete. It is superseded by Government Code Sections
11430.10-11430.80 (ex parte communications), which apply to all
hearings under the Administrative Procedure Act.

The reference in subdivision (d) to determination of discovery
disputes by the administrative law judge is deleted as surplus. All
discovery disputes under the formal hearing procedure are now
determined by the administrative law judge. Gov’t Code § 11507.7.

We sent the proposed amendments to the Proposition 103 Enforcement Project

for review. Their comments are attached as Exhibit pp. 1-6. (Their letter also

includes comments directed to the Commission’s unfair competition project.

These we will deal with separately.)

Subdivision (c) — Adoption, Amendment, or Rejection of Proposed ALJ

Decision by Insurance Commissioner

The existing reference in subdivision (c) to the Commissioner adopting a

decision under Government Code Section 11517 (c) and (e) is obscure, so we

asked the Proposition 103 Enforcement Project to clarify the intent of the

provision. Their letter indicates that the intent is to require a proposed decision

by an ALJ, followed by an affirmative act by the Insurance Commissioner. They

suggest that for this reason, subdivision (c) should be revised to refer to

subdivision (b) of Section 11517 as well as to subdivisions (c) and (e). The staff

sees no problem with this, and would implement the change:

(c) The commissioner shall adopt, amend or reject a decision
only under Section 11517 (c) (b), (c), and (e) and Section 11518.5.

Comment. Subdivision (c) is amended to add a reference to
Section 11517(b), which includes expanded procedures for agency
adoption of a proposed administrative law judge decision.

The reference in this provision to Section 11518.5 picks up the new procedure

for correction of mistakes and clerical errors in the decision. The Proposition 103

Enforcement Project notes that this procedure requires notice to the parties, but
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suggests it could be improved by allowing parties an opportunity to respond to

an application for correction. As originally developed, we included provisions

for a response, but ultimately deleted the response provisions in order to make

the correction procedure limited, technical, and expeditious. The notice is

sufficient to enable the parties to raise any problems on administrative (or

judicial) review.

Subdivision (d) — Application of Ex Parte Communication Rules to Insurance

Commissioner

Our draft would delete the reference in subdivision (d) to Government Code

Section 11513.5 (ex parte communications) on the basis that this provision is

superseded by general ex parte communications provisions in the revised

Administrative Procedure Act. The Proposition 103 Enforcement Project points

out that the effort to apply the general ex parte communications provisions in all

state agency hearings has resulted in a weakening of existing prohibitions as they

apply to Insurance Commissioner proceedings. Specifically, Government Code

Section 11430.30 allows some communications between agency personnel and

the presiding officer (designed for small agencies), and Section 11430.70(b) allows

ex parte communications in individualized ratemaking proceedings (designed

for the Public Utilities Commission). The staff has no problem with excepting

these provisions in order to preserve existing law as it applies to Proposition

103 hearings:

(d) Section 11513.5 shall apply to the commissioner;
Notwithstanding Section 11501, Section 11430.30 and subdivision
(b) of Section 11430.70 shall not apply in these hearings.

Comment. The reference in subdivision (d) to former
Government Code Section 11513.5 is deleted as obsolete. It That
section is superseded by Government Code Sections 11430.10-
11430.80 (ex parte communications), which apply to all hearings
under the Administrative Procedure Act. However, subdivision (d)
makes clear that Government Code Sections 11430.30 (permissible
ex parte communications from agency personnel) and 11430.70(b)
(ex parte communications in individualized ratemaking
proceeding) do not apply in hearings under this article; this
preserves the effect of existing law under former Government Code
Section 11513.5.
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If these changes are acceptable to the Commission, we will add them to the

administrative adjudication followup bill.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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