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First Supplement to Memorandum 95-57

Unfair Competition: Draft of Tentative Recommendation
(Comments from Interested Persons)

Attached to this supplement are several letters commenting on unfair

competition issues reflected in the staff draft statute in Memorandum 95-57 and a

related newspaper article. These materials are reproduced in the Exhibit:
pp.

1. Thomas A. Papageorge, California District Attorneys Association
Consumer Protection Committee, Los Angeles Oct. 25)........... 1

2. Mark Stivers, Sentinel Fair Housing, Oakland (Oct. 26) .............. 5
3. David Roe, Environmental Defense Fund, Oakland (Oct. 27) ......... 7
4. Harvey Rosenfield & Diane de Kervor, Proposition 103 Enforcement

Project, Los Angeles (Oct. 30 — excerpt relating to B-700 study) .... 9
5. Al Meyerhoff, Natural Resources Defense Council, San Francisco (Oct. 31) .. 11
6. San Francisco Daily Journal (Oct. 2) ............................ 13
7. Winter Dellenbach, Midpeninsula Citizens for Fair Housing, Palo Alto

(Nov. 1) ............................................... 15
8. Mary E. Alexander, President-Elect, Consumer Attorneys of California,

Sacramento (Nov. 1) ...................................... 16

At the meeting, the staff will draw the Commission’s attention to the points made

in these letters as the Commission reviews the draft statute. A brief overview is

presented below, along with a limited amount of staff commentary. Specific points

will be raised at the appropriate point in the review of the draft statute.

Misconceptions as to Direction of Study

Several commentators express serious, deep, or grave concern that this study

may be directed at eliminating actions by private plaintiffs on behalf of the general

public under the open-ended standing of Section 17200. (See, e.g., Exhibit pp. 5, 7-

8, 9-10, 11, 15, 18.) While that is a theoretical option (and one that is consistent with

the law of most, if not all, other states and with federal law), it has not been

proposed to date and has not appeared in any draft statute before by the

Commission. We can understand the concern of the consumer groups, but an

examination of the staff drafts and the consultant’s drafts should at least reduce

the level of alarm. Nothing in the current draft or the prior draft would have the

effect of eliminating suits under Section 17200 (or other provisions to which it

applies) by bona fide public interest or consumer groups.
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The other issues, many of them technical and interrelated, are still under active

consideration. Groups that are unfamiliar with the Commission’s procedures may

have been mislead into thinking that the staff draft is a final or near final

Commission proposal. The draft is prepared to help focus the discussion by

providing specific language to review, modify, reject, or whatever. The

Commission’s normal procedure is to prepare an official “Tentative

Recommendation” which is then widely distributed for comment. After a two or

three month comment period, typically, the Commission will review the comments

and make a final recommendation to the Legislature. Further amendments are

likely to be made after a final recommendation is put in bill form and works its

way through the Legislature.

Special Role of Prosecutors; Distinction Between Disgorgement and Restitution

Consistent with earlier comments, the CDAA letter emphasizes the role of

prosecutors in enforcing the law on behalf of the people, as distinct from a class of

people claiming restitution. (See Exhibit pp. 1-4.) In this connection, the letter

argues that “disgorgement” differs from “restitution.” The staff has not had time to

give this idea full consideration, although we are aware of some cases that do not

make any meaningful distinction on this ground. Further work needs to be done.

No Problems?

Several writers argue that there is no significant problem under the existing

statute or that any problems that exist are worthy of statutory treatment. (E.g.,

Exhibit pp. 8, 18.) EDF argues that a “primary task of the Commission should be to

establish the empirical basis, if any, for the assumed problems” addressed in this

study. This issue has been discussed at prior meetings, and most recently in

response to comments from visitors at the September meeting. One answer is that

the Commission has been directed to study this matter in a legislative resolution.

As to evidence of a need for statutory revisions, the Commission’s consultant, Prof.

Robert C. Fellmeth, has argued in his study that there are problems, and that

problems are likely to increase. Articles cited in the materials support the

conclusion that unfair competition causes are routinely tacked on to complaints.

Other Issues

The Proposition 103 letter suggests that the issue may be one of legal ethics and

suggests that secret settlements should be disallowed. (Exhibit p. 8.)
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Commission’s Function and Reputation; Balance; Conflicts of Interest

EDF expresses concern about a “serious misuse of the Commission’s resources

and reputation” and suggests that pursuing statutory changes in this arena “runs

the risk of jeopardizing both.” (Exhibit p. 9.) NRDC suggests that the “‘reforms’

would place the Law Revision Commission squarely in the camp of the defense

bar and industry, seriously jeopardizing the Commission’s well-established role as

a neutral and independent body.” (Exhibit p. 12.) Again, it should be noted that the

Commission works on topics authorized by legislative resolution, and there is also

jeopardy in not performing the Commission’s duties.

EDF believes that the “orientation of the Commission’s work product to date

seems almost exclusively on protecting the interests of defendants and potential

defendants.” (Exhibit pp. 9-10.) The staff believes that a careful review of the

consultant’s study and the various memorandums and drafts will not support this

conclusion. The concern has been directed primarily toward conflicts and potential

conflicts in a realm with nearly nonexistent standing rules (perhaps unique in the

law). The focus has been on a way to provide finality of some sort to enable

sensible settlement in actions on behalf of the general public. We have struggled to

find procedural rules that do not destroy the remedy, but that avoid its potential

for abuse, such as where a clause of action is routinely added to a complaint for

settlement or discovery leverage even though there is no bona fide public interest.

Finally, EDF questions whether there may be conflicts of interests in

considering this topic. (Exhibit p. 10.)

Participation

The staff urges those who have written expressing grave concerns to engage in

the process of considering the issues raised in the consultant’s background study

and other materials and working on improvements in the statute. Opposition is

premature, since the Commission has not yet approved even a tentative

recommendation.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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