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Memorandum 95-51

Statute of Limitations in Trust Matters: Probate Code § 16460
(Comments on Tentative Recommendation)

This memorandum considers comments we have received on the tentative

recommendation on Statutes of Limitations in Trust Matters: Probate Code Section

16460, which was distributed in July. The tentative recommendation deals with

problems created by the decision in DiGrazia v. Anderlini, 22 Cal. App. 4th 1337,

28 Cal. Rptr. 2d 37 (1994). The tentative recommendation would revise the

governing statute to clarify the law in light of the court’s decision and restore the

Commission’s original intent in recommending Probate Code Section 16460.

(Another copy of the tentative recommendation is attached for Commissioners.)

We received comments from four persons, whose letters are reproduced in

the Exhibit:
pp.

1. Luther J. Avery, Avery & Associates, San Francisco 1
2. Cara M. Vonk, Judicial Council 13
3. Russell G. Allen, O’Melveny & Myers, Newport Beach 14
4. Alan D. Bonapart, Bancroft & McAlister, San Francisco 17

Overview of Comments

The study leading to this recommendation was commenced in response to a

letter from Edmond R. Davis, Brobeck, Phleger & Harrison, Los Angeles, who

urged the Commission to review the DiGrazia decision as being inconsistent with

the intent of the statute. (See Memorandum 95-16, Exhibit pp. 1-3.)

Support of the original draft was expressed by Valerie J. Merritt in a letter on

behalf of the State Bar Estate Planning, Trust and Probate Law Section, when the

Commission approved it for introduction in the 1995 legislative session at the

March meeting. (The proposal was approved for inclusion in a pending bill, but

no appropriate bill was found.) Ms. Merritt wrote as follows (see Minutes of

March 1995 Meeting, Exhibit pp. 10-11):

While Memorandum 95-16 was received too late for a
discussion of the full Executive Committee, four members of the
Executive Committee (including its Chair) have read and studied
the Memorandum. We personally support the position of the staff

– 1 –



and believe the full Executive Committee would also at its next
meeting …. While we agree that trustees should be held to very
high standards, we believe the court in the DiGrazia case imposed
an overly mechanistic test. The proposal in this memorandum
balances the interests of trustees with the legitimate interests of
beneficiaries in a manner which we believe is a necessary change to
deal with the DiGrazia case.

Alan D. Bonapart is “particularly enthusiastic” about the recommendation.

(See Exhibit p. 17.) It should also be noted that Mr. Bonapart’s communication

comes in the form of e-mail and is the first such response the Commission has

had since making materials available on the Internet. He also expresses support

of the effort to offer materials in an electronic format.

Cara M. Vonk reports that the Legislative Issues Subcommittee of the Judicial

Council Civil and Small Claims Standing Advisory Committee “took no position

on the substance” of the recommendation, but she notes that the committee does

“support changes that are designed to clarify application of the law, which

appears to be the goal of this proposal.” (See Exhibit p. 13.)

Russell G. Allen appears to support the thrust of the tentative

recommendation but proposes an alternative draft statute for dealing with the

degree of knowledge of facts sufficient to put a duty of inquiry on the

beneficiary. (See Exhibit pp. 13-15.) Mr. Allen’s ideas are considered below.

Luther J. Avery opposes the proposed legislation. (See Exhibit pp. 1-2.) He is

concerned that it is “an attempt to overrule” DiGrazia v. Anderlini. The staff does

not think there should be anything objectionable in the Legislature correcting a

judicial misinterpretation of a statute. Mr. Avery also has several substantive

points that are discussed below.

Proper Accounting Procedures

Luther Avery argues that the addition of the rule in proposed Section 16460(c)

would encourage “sloppy probate and trust accounting practices” and would be

“overruling the Probate Court Rules of every Probate Court in California.” (See

Exhibit p. 1-2.) He suggests improving the rules in Sections 16061 (duty to report

information on request of beneficiary concerning assets, liabilities, receipts, and

disbursements) and 16063 (contents of account) to meet the standards of the

Uniform Fiduciary Accounting Principles and Model Accounts Format. (Excerpt

included in Exhibit pp. 3-12.)
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Proposed Section 16460(c) provides: “A written account or report under this

section may, but need not, satisfy the standards provided in Section 16061 or

16063 or any other provision.” Its purpose is to overrule the contrary holding in

DiGrazia, as stated in the Comment. The standard that must be met to start the

limitations period running is whether there has been an adequate disclosure of

the existence of the claim. Except for the DiGrazia misreading, this has been the

law at least since the Trust Law was enacted in 1986.

This rule has nothing to do with local probate rules. It does not overrule them

or affect them in any way. The recommended provision restores the intent of the

law as enacted in 1986.

The duty to account and the contents of an account remain unchanged. If the

accounting rules in Sections 16060-16064 are inadequate, then the Commission

may be interested in reviewing them for a possible future recommendation.

However, the approach of the Trust Law was not to impose a set of highly

technical accounting requirements. Nothing in the existing statute prevents more

detailed accountings.

Is there interest in reviewing statutory fiduciary accounting rules, not just in

the Trust Law, but in probate administration, guardianship and conservatorship,

and elsewhere, as a new study taking into account the standards proposed by

Mr. Avery?

Effect of Fraudulent Account

Luther Avery asks what would be the effect of a fraudulent or deliberately

misleading written account or report. (See Exhibit p. 1.) He goes on to suggest

that the law regarding fraudulent accountings is eliminated, since “anything in

writing starts the running of the three-year statute of limitations.”

The tentative recommendation does not change the law in this regard. Nor

did DiGrazia bear on this issue. Mr. Avery’s remarks are really best directed to

the Trust Law as enacted in 1986. The law of fraud stands outside the Trust Law.

If fraud is alleged, the applicable limitations period is the three-year period

provided in Code of Civil Procedure Section 338(d), running from the time of

“discovery, by the aggrieved party, of the facts constituting the fraud.”

According to Witkin:

Literally interpreted, this language would give the plaintiff an
unlimited period to sue if he could establish ignorance of the facts.
But the courts have read into the statute a duty to exercise diligence
to discover the facts. The rule is that the plaintiff must plead and
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prove the facts showing: (a) Lack of knowledge. (b) Lack of means of
obtaining knowledge (in the exercise of reasonable diligence the
facts could not have been discovered at an earlier date). (c) How
and when he did actually discover the fraud or mistake. Under this
rule constructive and presumed notice or knowledge are equivalent
to knowledge. So, when the plaintiff has notice or information of
circumstances to put a reasonable person on inquiry, or has the
opportunity to obtain knowledge from sources open to his
investigation (such as public records or corporation books), the
statute commences to run.

3 B. Witkin, California Procedure Actions, §454, at 485 (3d ed. 1985) [emphasis in

original].

The conclusion must be that the law governing the limitations period in the

case of fraud is fairly close to the limitations period under the Trust Law. Both

apply a three-year limitations period, and both rely on principles of actual and

constructive knowledge. But we need not come to a final conclusion on the

matter, since the law relating to fraud is independent of the Trust Law and is

unaffected by the tentative recommendation.

Terms of Statute

Russell Allen proposes a redraft to focus on the issue of what knowledge is

sufficient to bind the beneficiary, in place of the existing references to receiving a

written account. (See Exhibit pp. 14-16.) The end result of Mr. Allen’s draft is the

same as the tentative recommendation, but Mr. Allen’s draft has more theoretical

elegance and simplicity, perhaps, while the tentative recommendation is more

directed to practical concerns. Mr. Allen’s draft is theoretically consistent, but as

a consequence might be more likely to raise the issue of whether the beneficiary

had requisite knowledge in each case. The inquiry under the existing statute

focuses in the first instance on whether a written account was received. Of course,

a written account must be a sufficient disclosure to impart the requisite

knowledge, but if an account is complete and in standard form, then all that is in

issue is whether it was received. While the difference in theory may be minor

from a drafting standpoint, from the perspective of institutional trustees it may

be important. The tentative recommendation is based on the assumption that

most accounts will be adequate and that the rest of the section will have

infrequent application. As a minor note, it should also be remembered that

Section 16460 bears some resemblance to the approach in Section 7-307 of the

Uniform Probate Code.
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If the Commission is inclined to adopt Mr. Allen’s approach, consider

whether another tentative recommendation should be circulated.

Location of Statute

Luther Avery suggests that if a three-year statute is to apply “regardless of

circumstances” then it should be rewritten and located in Code of Civil

Procedure Section 343. (See Exhibit p. 2.) In fact, a three-year statute will apply in

all cases of breach of trust. And in this respect, Section 16460 is an exception to

the catch-all rule in Section 343, just as are all other special statutory periods,

whether or not they are located near Section 343. The staff does not see that

anything would be gained by moving the statute to the Code of Civil Procedure.

Encouraging Litigation

Luther Avery argues that the rule of the Trust Law will encourage litigation

over what is a written account or report. (See Exhibit p. 2.) The staff doubts that it

will “encourage” such litigation any more than the DiGrazia rule. In fact, under

the Trust Law, particularly as clarified in the tentative recommendation, the

incentive to litigate is less than under the DiGrazia rule. The Trust Law provides

one three-year period. Its time of commencement depends on two

determinations: whether there was an adequate report (which will always be an

issue) and, if not, when the beneficiary discovered or should have discovered the

facts. Under DiGrazia, if the beneficiary can show that the report is not adequate,

a longer limitations period is available, thus increasing the incentive to litigate.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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