CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Admin. September 12, 1995

Memorandum 95-50

New Topics and Priorities

BACKGROUND

It is the Commission’s practice annually to review the topics on its calendar,
consider suggested new topics, and determine priorities for work during the
coming year and thereafter.

A year ago after reviewing topics and priorities, the Commission decided to
give priority during 1995 to judicial review of agency action, the Uniform
Unincorporated Nonprofit Association Act, unfair competition litigation, and
business judgment rule and derivative actions. Smaller matters — such as
revision of the statute governing covenants that run with the land, tolling the
statute of limitations while the defendant is out of state, clarifying the rules of
evidence concerning electronically recorded original documents and signatures,
and revising the homestead exemption and retirement accounts exemption —
could be worked into the agenda as time permits. The Commission decided to
defer study of the durable power of attorney for health care and the Uniform
Health-Care Consent Act.

The Commission is currently completing work on many of these items.
However, the Commission decided not to make a recommendation on retirement
account exemptions, and the Commission has not taken up either the Uniform
Unincorporated Nonprofit Association Act or derivative actions because the
Commission’s consultants have not yet delivered the scheduled studies on these
matters.

This memorandum reviews other items on the Commission’s Calendar of
Topics that the Commission might wish to give a priority to during the coming
year, and summarizes suggestions we have received for new topics that should
be studied. The memorandum concludes with staff recommendations for
allocation of the Commission’s resources.



TOPICS CURRENTLY AUTHORIZED FOR COMMISSION STUDY

There are 24 topics on the Commission’s Calendar of Topics that have been
authorized for study by the Commission. Many of these are topics the
Commission has completed work on; they are retained in case corrective
legislation is needed.

Below is a discussion of the topics on the Commission’s Calendar. The
discussion indicates the status of each topic and the need for future work. If you
believe a particular matter deserves priority, you should raise it at the meeting.

1. Creditors’ Remedies

Beginning in 1971, the Commission made a series of recommendations
covering specific aspects of creditors’ remedies and in 1982 obtained enactment
of a comprehensive statute governing enforcement of judgments. Since
enactment of the Enforcement of Judgments Law, the Commission has submitted
a number of recommendations to the Legislature.

Exemptions. Code of Civil Procedure Section 703.120 requires that the Law
Revision Commission by July 1, 1993, and every ten years thereafter, review the
exemptions from execution and recommend any changes in the exempt amounts
that appear proper. The Commission completed this task during 1994-95 and
legislation is enacted and operative as 1995 Cal. Stat. ch. 196.

As a separate project, the Commission is reviewing the declared homestead
exemption. A tentative recommendation on the matter has been distributed to
interested persons and organizations for comment.

Judicial and nonjudicial foreclosure of real property liens. This is a matter
that the Commission has recognized in the past is in need of work. A study of
judicial and nonjudicial foreclosures would be a major project.

2. Probate Code

The Commission drafted the new Probate Code and continues to monitor
experience under the code and make occasional recommendations on this
subject.

Health Care Decisions. In connection with its work on durable powers of
attorney, the Commission decided to study the durable power of attorney for
health care and the Uniform Health-Care Consent Act. This study is to be
scheduled for the future, based on Commission time and availability of staff



resources. The staff recommends that the Commission activate this study in
1996.

Effect of joint tenancy title on marital property. This issue is still alive and is
being monitored by the Commission’s staff.

Definition of community property, quasi-community property, and
separate property. The Commission has received communications addressed to
problems in the definition of marital property for probate purposes. We
understand the State Bar Estate Planning and Family Law Sections have worked
on this jointly from time to time.

Creditors’ rights against nonprobate assets. The staff has identified policy
issues. The Commission will monitor experience under the new trust claims
statute to see whether to proceed with this project.

Application of family protection provisions to nonprobate transfers. A
related issue is whether the various probate family protections, such as the share
of an omitted spouse or the probate homestead, should be applied to nonprobate
assets. The staff believes this issue is important and becoming critical as more
and more estates pass outside probate. We have received phone calls from
several lawyers about it, and the issues are popping up in the advance sheets.
The Commission should address this problem at some point.

Nonprobate transfers of community property. The legislation enacted on
Commission recommendation has received a fair amount of criticism from some
guarters, particularly from Professor Halbach. The Commission has deferred
action on this.

Professor Kasner’s study on this matter raised a number of important issues
that the Commission deferred. Many of these issues relate to family law and
community property as well as estate planning:

Whether the statute providing for unilateral severance of joint
tenancy real property should be extended to personal property
such as securities.

Liberalization of gift statute (de minimis gifts, gifts made with tacit
consent).

Review of policy of Fam. C. 8 2640 (separate property contributions
to property acquisition).

Gifts in view of impending death.

Life insurance (definition of the community property interest of
uninsured spouse).

Federal preemption of community property rules under ERISA.



Terminable interest rule—has it been repealed for purposes of
rights at death?

Rights of heirs of consenting spouse after death of consenting
spouse; duties of donor spouse until death of consenting
spouse.

Revision of transmutation statute.

Are community property presumptions still necessary?

Should rules governing separate and community rights in the case
of property improvement be further adjusted?

Review nonprobate transfers of quasi-community property.

Alternative beneficiaries for unclaimed distribution. The concept is that
unclaimed property distributed in probate would go to secondary heirs rather
than escheat. The Commission decided to wait until the State’s finances improve
before considering this.

Filing fees in probate. The staff has done substantial work trying to make
sense out of the filing fee system in probate, supported by the practicing bar.
Court clerical staff had problems with this, and negotiations between clerks and
lawyers have apparently lapsed. The Judicial Council has proposed legislation on
the same issue. The staff plans to reactivate this worthwhile matter sometime.

Other matters the Commission has deferred for future study. In the process
of preparing the new Probate Code the Commission identified a number of areas
in need of further study. These are all matters of a substantive nature that the
Commission felt were important but that could not be addressed quickly in the
context of the code rewrite. The Commission has reserved these issues for study
on an ongoing basis. Topics on the “back burner” list include:

Statutory 630 affidavit form

Transfer on death designation for real property

Summary guardianship or conservatorship procedure

Uniform Transfers To Minors Act

Interest on lien on estate property (attorney fees)

Tort & contract liability of personal representative

Rule Against Perpetuities and charitable gifts

Jury trial on existence of trust

Multiple party bank account forms

3. Real and Personal Property
The study of property law was authorized in 1983, consolidating various
previously authorized aspects of real and personal property law into one



comprehensive topic. The Commission is actively involved in two topics —
covenants that run with the land and enforcement of obsolete restrictions.

Adverse possession of personal property. The Commission has withdrawn
its recommendation on this matter pending consideration of issues raised by the
State Bar Committee on Administration of Justice. The Commission has made
this a low priority matter.

4. Family Law
The study of family law was authorized in 1983, consolidating various
previously authorized studies into one comprehensive topic.

Marital agreements made during marriage. California now has the Uniform
Premarital Agreements Act and detailed provisions concerning agreements
relating to rights upon death of one of the spouses. However, there is no general
statute governing marital agreements during marriage. Such a statute would be
useful, but the development of the statute might involve controversial issues.
Also, the issue whether the right to support can be waived in a premarital
agreement should be considered.

The List. Many substantive issues raised in connection with drafting the
Family Code were preserved on “The List”. The List is in the hands of other
interested groups and the Judiciary Committees have been active in preparing
legislation dealing with many of these matters. There does not seem to be much
need to duplicate these efforts.

5. Prejudgment Interest

This topic was added to the Commission's Calendar of Topics by the
Legislature in 1971 because some members of the Legislature believed that
prejudgment interest should be recoverable in personal injury actions. This topic
was never given priority by the Commission. The Commission doubted that a
recommendation by the Commission would carry much weight, given the
positions of the Consumer Attorneys of California and the insurance companies
and other potential defendants on the issue.

6. Class Actions

This topic was added to the Commission’s Calendar of Topics in 1975 on
request of the Commission. However, the Commission never gave the topic any
priority because the State Bar and the Uniform Law Commissioners were
reviewing the Uniform Class Actions Act. Only two states—lowa and North
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Dakota—have enacted it, and it has been downgraded to a Model Act. The staff
guestions whether the Commission could produce a reform statute in this area
that would have a reasonable chance for enactment, given the controversial
nature of the issues involved. However, it may be a worthwhile endeavor at
some point to try simply to codify the existing rules governing class actions.

7. Offers of Compromise

This topic was added to the Commission’s Calendar of Topics at the request
of the Commission in 1975. The Commission was concerned with Section 998 of
the Code of Civil Procedure (withholding or augmenting costs following
rejection or acceptance of offer to allow judgment). The Commission noted
several instances where the language of Section 998 might be clarified and
suggested that the section did not deal adequately with the problem of a joint
offer to several plaintiffs. Since then Section 3291 of the Civil Code has been
enacted to allow recovery of interest where the plaintiff makes an offer pursuant
to Section 998.

The Commission has never given this topic priority, but it is one that might be
considered by the Commission sometime in the future on a nonpriority basis
when staff and Commission time permit work on the topic.

8. Discovery in Civil Actions

The Commission requested authority to study this topic in 1974. Although the
Commission considered the topic to be an important one, the Commission did
not give the study priority because a joint committee of the California State Bar
and the Judicial Council produced a new discovery act that was enacted into law.
The Commission in 1995 decided to investigate the question of discovery of
computer records; this matter is under active consideration.

9. Procedure for Removal of Invalid Liens

This topic was added to the Commission’s Calendar of Topics by the
Legislature in 1980 because of the problem created by unknown persons filing
fraudulent lien documents on property owned by public officials or others to
create a cloud on the title of the property. The Commission has never given this
topic priority, but it is one that might be considered on a nonpriority basis in the
future when staff and Commission time permit. The staff has done a preliminary
analysis of this matter that shows a number of remedies are available under
existing law. The question is whether these remedies are adequate.
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10. Special Assessment Liens for Public Improvements

There are a great number of statutes that provide for special assessments for
public improvements of various types. The statutes overlap and duplicate each
other and contain apparently needless inconsistencies. The Legislature added
this topic to the Commission’s Calendar of Topics in 1980 with the objective that
the Commission might be able to develop one or more unified acts to replace the
variety of acts that now exist. (A number of years ago, the Commission examined
the improvement acts and recommended the repeal of a number of obsolete ones.
That recommendation was enacted.) This legislative assignment would be a
worthwhile project but would require a substantial amount of staff time.

11. Injunctions

This topic was added to the Commission’s Calendar of Topics by the
Legislature in 1984 because comprehensive legislation was proposed for
enactment and it was easier for the Legislature to refer the matter to the
Commission than to make a careful study of the legislation. The Commission has
decided that due to limited funds, it will not give priority to this study, unless
there is a legislative directive indicating the need for prompt action on this
matter. The Commission in 1994 obtained enactment of statutory clarification of
one aspect of the law governing orders to show cause and temporary restraining
orders. Due to the Commission’s inaction, the 1984 comprehensive legislation
was resurrected in 1995 and is currently pending before the Legislature (SB 45).

12. Rights and Disabilities of Minors and Incompetent Persons

The Commission has submitted a number of recommendations under this
topic since its authorization in 1979 and it is anticipated that more will be
submitted as the need becomes apparent.

13. Child Custody, Adoption, Guardianship, and Related Matters

The Commission obtained several background studies on child custody and
adoption pursuant to this 1972 authority, but never pursued them. The
Legislature is actively involved in this area and the staff would not devote
Commission resources to it.



14. Evidence

The California Evidence Code was enacted upon recommendation of the
Commission, and the study has been continued on the Commission’s agenda for
ongoing review.

Federal Rules of Evidence. Since the 1965 enactment of the Evidence Code,
the Federal Rules of Evidence have been adopted. The Commission has available
a background study that reviews the federal rules and notes changes that might
be made in the California code in light of the federal rules. However, the study
was prepared many years ago and would need to be updated before it is
considered by the Commission. In addition, a background study by an expert
consultant of the experience under the California Evidence Code (enacted 30
years ago) might be useful before the Commission undertakes a review of the
Evidence Code.

Electronic Documents. The Commission has decided to study selected
admissibility issues relating to electronic data. These are being worked into the
Commission’s agenda as Commission time and staff resources permit.

Partial or Conditional Waiver of Privilege. In connection with the
administrative adjudication study, the issue arose whether a person who waives
a privilege by testifying in an administrative hearing may subsequently assert the
privilege in a civil proceeding. The Commission felt that the question of a partial
or conditional waiver of a privilege is not an issue unique to administrative
adjudication, and any action on this matter should be general in nature. The
Commission requested the matter be put on the agenda for discussion in
connection with new topics and priorities. The staff’s general attitude toward this
project is negative — once a privilege has been waived, the information is a
matter of public record, and the policy served by the privilege can no longer be
satisfied. The staff does not believe it would be a worthwhile expenditure of
Commission resources to study this matter.

15. Arbitration

The present California arbitration statute was enacted in 1961 upon
Commission recommendation. The topic was retained on the Commission’s
Calendar so that the Commission has authority to recommend any needed
technical or substantive revisions in the statute.



16. Inverse Condemnation

The Commission has made recommendations to deal with specific aspects of
this 1971 topic but has never made a study looking toward the enactment of a
comprehensive statute, primarily because inverse condemnation liability has a
constitutional basis and because it is unlikely that any significant legislation
could be enacted.

17. Administrative Law

This topic was referred to the Commission in 1987 both by legislative
initiative and at the request of the Commission It is under active consideration by
the Commission. The administrative adjudication portion of the study is pending
before the Legislature. The Commission is currently developing a tentative
recommendation on the judicial review portion. Remaining topics are
rulemaking and nonjudicial oversight.

Administrative rulemaking. The administrative rulemaking portion of the
study is of intense interest to state agencies, which believe the current process
stymies their ability to promulgate appropriate regulations. On the other hand,
the current political climate favors limitations on the ability of government to
impose rules that could burden business activity. Because of the politically-
charged nature of the debate in this area, the staff is somewhat reluctant to get
involved in this subject at present. However, we have been informed by the
Office of Administrative Law and others that there is room for improvement in
existing procedures that does not reach the level of the policy disputes, and
Professor Asimow in his initial report for the Commission on the scope of the
administrative law study identifies specific areas amenable to reform. For this
reason, the staff recommends that the Commission take up this project but
limit it in scope.

18. Payment and Shifting of Attorneys’ Fees Between Litigants

The Commission requested authority to study this matter in 1988 pursuant to
a suggestion by the California Judges Association. The staff did a substantial
amount of work on this topic five years ago. The Commission has deferred
consideration of it pending receipt from the CJA of an indication of the problems
they see in the law governing payment and shifting of attorneys’ fees between
litigants. The matter is the subject of reform efforts at state and federal levels. The
staff recommends that the Commission continue to defer work on it.



19. Family Code

The Family Code project was assigned by the Legislature in 1989 on a priority
basis. The Code has been enacted. The Commission should maintain a continuing
review under this authority over the next few years to take care of technical
problems that may surface.

20. Uniform Unincorporated Nonprofit Association Act

This topic was authorized in 1993 on request of the Commission. The
Commission retained Professor Michael Hone of University of San Francisco Law
School to prepare a background study. The study was due at the end of 1993. The
funds available under the contract have reverted. Professor Hone indicates his
desire to complete the work nonetheless. The Commission has approved travel
expenses for his attendance at Commission meetings, just in case.

This is a politically sensitive matter, since the relevant committee of the
American Bar Association is negative towards the Uniform Act, and Professor
Hone has been working with the committee to attempt to resolve the issues. The
staff will seek some resolution of the situation during the next few months.

21. Business Judgment Rule and Derivative Actions

This topic was authorized in 1993 on request of the Commission. The
Commission has received a background study from Professor Mel Eisenberg of
University of California, Berkeley, Law School on the business judgment rule and
expects to receive a background study from Professor Eisenberg on the demand
and excuse provision in derivative actions shortly. The Commission is just
commencing work on this topic.

22. Unfair Competition Litigation
This topic was authorized in 1993 on request of the Commission. The
Commission is actively involved in this study.

23. Trial Court Unification

This topic was assigned by the Legislature in 1993, with a report date on the
constitutional amendments by February 1, 1994, and statutory recommendations
later. The Commission delivered its report to the Legislature on constitutional
amendments under SCA 3 on schedule. The Commission’s resolution of
authority has been revised to provide for a study of statutory changes that may
be necessitated by court unification, without reference to a particular bill.
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SCA 3 was not adopted by the Legislature. Alternative legislation is pending
before the Legislature in the 1995-96 session. Senate Bill 162 (Lockyer) provides
that when a municipal court judgeship becomes vacant, the judgeship is
converted to a superior court judgeship on a finding by the Governor that
sufficient funds are available and the administration of justice would be
advanced. The staff’s initial impression is that implementing legislation is not
necessary for this approach — it is a workload management issue. However, if
the bill passes, the Commission should make an initial review to ascertain that
this is in fact the case.

24. Tolling Statute of Limitations While Defendant Is Out of State

This topic was authorized in 1994 on request of the Commission. The
Commission has circulated a tentative recommendation for comment and is in
the process of reviewing comments.

PROPOSED NEW TOPICS

During the past year the Commission has received a number of suggestions
for study of new topics. These suggestions are discussed below.

Confidentiality of Mediation Communications

The administrative adjudication bill includes provisions protecting the
confidentiality of communications made during mediation of administrative
adjudication disputes. During the legislative process, we received input on this
matter from a coalition of mediation professionals seeking to standardize
statutory treatment of mediation. We were able to satisfy them that the
Commission’s recommendation provides adequate — in fact superior —
language on the point.

The mediation coalition also indicated there are other problems in this field
that deserve study and revision by the Commission. Specifically, case law is
unclear concerning when mediation starts and stops for purposes of applying the
privilege. See, e.g., Ryan v. Garcia, 33 Cal. Rptr. 2d 158 (1994). The coalition also
suggests it would be appropriate for the Commission to review whether the
protection should be cast as a privilege or as a prohibition from disclosure.

The staff notes that a study by the Commission would not be inappropriate,
since the basic Evidence Code mediation privilege was enacted on Commission
recommendation some years ago. The question the staff raises is whether the
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time is now ripe for further review of this area. At the time the mediation
privilege was enacted, there was concern that this was a developing area that
should be allowed to flourish and not be stifled by statutory regulation. On the
other hand, the kinds of issues that concern the coalition are limited in scope and
would probably not give rise to concerns about overregulation. The staff
recommends the Commission work these matters into its agenda on a low
priority basis.

Uniform Certification of Questions of Law Act

The National Conference of Commissioners on Uniform State Laws has
promulgated a new Uniform Certification of Questions of Law Act (1995). This
act addresses the situation where a court of one jurisdiction is required to apply
the law of another state but the law of the other state is not clear. The act allows
the court to certify a question of law for response by the highest court of the state.

California does not have a version of this act (there are predecessor versions
from 1967 and 1990). The staff raises the matter because it is a nice way to handle
these kinds of issues in both federal and state courts. A uniform act on the matter
would be useful.

However, there are concerns that make adoption of the act in California
problematic. First is a constitutional issue. It is not clear that such an act could be
adopted in California without a constitutional amendment, since the jurisdiction
of the California courts is limited by the constitution, and answering guestions
on issues arising outside the court’s jurisdiction is problematic. This does not
mean we cannot address the issue; the Commission has recommended and
obtained adoption of constitutional amendments in the past. However, it greatly
complicates matters.

A second concern is a practical one. With the court system overburdened and
struggling with limited resources, it is unlikely the Supreme Court would want
to devote much attention to answering questions posed by out of state or federal
courts. However, the court would not need to answer a referral if it didn’t want
to. And, we could provide a referral fee to help defray administrative costs.

We understand that there was a proposed constitutional amendment some
years ago to authorize certification of questions of law, which was sponsored by
the Judicial Council. If we undertook this project we would need to track that
proposal down, find out why it failed, and address the problems.
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Legislative authorization of this study would be necessary. Although this
would make a nice project, we question on balance whether it is really worth
the effort.

Protective Proceedings For Federal Benefits

Attached as Exhibit pp. 1-3 is a letter from Michael J. Anderson of
Sacramento, noting a problem with protective proceedings for a minor entitled to
federal benefits such as social security or military disability and death benefits.
Under the governing federal law, a representative payee may be appointed for
the benefits, and the payee must follow federal law directing how the benefits are
to be spent; the benefits are not subject to independent state control, such as by a
state court in a guardianship proceeding.

After analyzing the interaction of federal and state law in this area, Mr.
Anderson concludes:

Clearly, federal law preempts the field. 42 USC 8407(a) bars
states from using legal process to control how benefits are spent. 20
CFR 8404.2040(a) mandates that benefits be spent for current
maintenance of the beneficiary. When the benefits are misspent,
anyone (including a state) may, within the social security system,
become the representative payee and thereby control the spending
of benefits. This federal law, however, has not yet been explicitly
applied in a California case. Also, it forecloses on judges’ ability to
use tools like conservatorship to supervise benefits. Because this
law is so far reaching, and because it comes from sources outside
California, it is necessary to add a statute which will:

(1) clearly state that a conservatorship or guardianship may not
be appointed to supervise funds which are exempt from legal
process under federal law (including Social Security benefits);

(2) encourage the state (i.e. public administrator) to investigate
misuse of benefits where it is suspected; and

(3) if there is misuse of benefits, encourage the state to apply to
become a beneficiary’s representative payee, acting within the
system set up by federal law.

The guardianship and conservatorship statute was enacted on Commission
recommendation, and the Commission retains authority to recommend revisions
that may appear appropriate. The staff believes this would be an appropriate
matter for the Commission to investigate, and would work it into the
Commission’s agenda during the coming year.
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Coordination of Guardianships of Minors

Exhibit pp. 4-5 is a letter from Judge Nancy Hoffman of the Santa Clara
County Superior Court. Judge Hoffman points out that there is no good way to
determine in a guardianship proceeding whether a guardian has previously been
appointed in another county. The only way is to learn from the family, which
may or may not give accurate information, intentionally or unintentionally. She
proposes that all guardianships be computerized on a statewide basis to allow
appropriate checks by Departments of Social Services or probate investigators
before guardianships are finalized.

Judge Hoffman also suggests that mandatory county review of placements of
minors would be an appropriate safeguard to ensure that the placements meet
the needs of the minor. She recognizes the fiscal problems with this suggestion,
and states that at least a system by which volunteers could serve as reviewers for
the court should be encouraged.

While these suggestions would fall within the Commission’s existing
authority, the staff believes they are more practical than legal in character and
would be better addressed by some other body than the Commission. The staff
would look for an appropriate entity, such as the state Department of Social
Services, to refer Judge Hoffman’s letter to.

Contract Formation

In connection with the Commission’s study of admissibility of electronic
documents, the Commission felt that it would be desirable to make a substantive
study of the rules of contract formation and whether statutory revision is
necessary in light of the increased use of electronic communications. The staff
notes that the rules of contract formation in UCC Article 2 are currently
undergoing review by the National Conference of Commissioners on Uniform
State Laws from this perspective.

We do not really have the resources to undertake such a study at present,
since it would be appropriate to engage an expert consultant in this area. Study
of this subject would require authorization by the Legislature. However, it would
not hurt to prepare for better budget times by obtaining the Legislative
authorization that would be necessary to undertake this study. The staff
recommends that the Commission take steps to have its authority expanded to
cover the law of contracts, including the effect of electronic communications
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on the law governing contract formation, the statute of frauds, and related
matters.

Business Court

Ed Marzec has forwarded us correspondence he has received from the State
Bar Business Law Section concerning the possibility of the Law Revision
Commission studying the creation of specialized business law departments or
courts. See Exhibit pp. 6-13.

Senator Campbell sponsored legislation last session which would have
established a commercial department in Los Angeles County as a pilot project.
The bill failed in its first committee by a 2-7 vote. It was supported by
commercial interests such as the California Bankers Association, the California
Land Title Association, the California Manufacturers Association, the California
Association of Realtors, and many other organizations. It was opposed by the
(then) California Trial Lawyers Association, the California Judges Association,
and the Judicial Council of California.

Among the issues raised concerning this bill were:

(1) Why should commercial cases be favored over other civil cases?

(2) Is a commercial litigation really a specialty area, and are specialized courts
really necessary?

(3) Where will the funding come from? The cost of establishing the pilot
program was estimated to be $6.2 million, and the annual maintenance cost $2
million.

(4) Would this impair the ability of the judicial branch to manage its own
calendar and resources?

The concept of a business court, regardless of its merits, is not viewed with
favor by either the legislative or judicial branch. The staff is concerned that the
Commission could expend substantial resources on this project, which will end
up going nowhere. We would not study this matter unless there is an
indication (as there was with trial court unification) of real legislative interest
in the concept.

CONCLUSION

1996 Legislative Program
The staff would give first priority during the remainder of 1995 to completing
projects currently underway, with a view to introduction in the 1996 legislative
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session. The staff believes the following are feasible for the Commission’s 1996
legislative program:

Unfair competition litigation. A draft tentative recommendation to make
some procedural sense out of this area is to be considered at the September
meeting. The proposal will need to circulate widely for comment before a
recommendation can be finalized and submitted to the Legislature.

Administrative adjudication followup. Miscellaneous items left over from
the administrative adjudication bill will be considered at the September meeting.
Some of them should be ready for introduction in 1996.

Judicial review of agency action. A tentative recommendation for a
comprehensive judicial review overhaul is being circulated for comment. This is
a major piece of legislation. Depending on the tenor of the comments, we may be
able to have the proposal ready for 1996.

Statute of limitations in trust matters. Comments on the tentative
recommendation to clarify the statute of limitations for trust accountings will be
considered at the September meeting, and a final recommendation should be
prepared in plenty of time for introduction in 1996.

Inheritance from or through child born out of wedlock. Comments on the
tentative recommendation to cure an anomaly in the inheritance statute will be
considered at the September meeting, and a final recommendation should be
prepared in plenty of time for introduction in 1996.

Obsolete restrictive covenants. Comments on the tentative recommendation
to codify the law on elimination of obsolete real property use restrictions will be
considered at the September meeting, and a final recommendation should be
prepared in plenty of time for introduction in 1996.

Covenants that run with the land. Comments on the tentative
recommendation to repeal the First Rule in Spencer’s Case will be considered at
the September meeting, and a final recommendation should be prepared in
plenty of time for introduction in 1996.

Tolling statute of limitation when defendant out of state. Comments on the
tentative recommendation to repeal the tolling statute will be considered at the
September meeting, and a final recommendation should be prepared in plenty of
time for introduction in 1996.

Homestead exemption. A tentative recommendation to repeal the declared
homestead is currently being circulated for comment. We should be in a position
to recommend legislation on this for 1996.
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Best evidence rule. A draft tentative recommendation to repeal the best
evidence rule will be considered at the September meeting. Assuming it is
approved to circulate for comment, we should be able to have a recommendation
on the matter ready for 1996.

Priorities for Future Sessions

The staff would give next priority to matters that have been activated by the
Commission but that will take longer to complete. Work on these matters would
take place primarily during 1996. These topics are:

Business judgment rule and derivative actions. The Commission will
consider the consultant’s background study on the business judgment rule in
September. The study on demand and excuse in derivative actions will be
delivered shortly. We should be able to complete work on both matters for the
1997 legislative session.

Health care decisions act. This is a major and important project. We would
schedule substantial Commission time on the matter during 1996. Whether the
work can be completed in one year is questionable.

Administrative rulemaking. We would activate this study during 1996.
Assuming only specific issues, rather than a comprehensive revision, are
addressed, it may be possible to complete work on this during 1996.

Uniform Unincorporated Nonprofit Association Act. The staff hopes to
come to some resolution with our consultant on this. It is a relatively easy project
and should be completed during 1996.

Miscellaneous matters. The projects listed above would absorb most of the
Commission’s available resources during 1996. However, scheduling is
dependent in part on delivery of consultant studies and availability of
consultants for meetings. The staff thinks there will be opportunities to work
smaller matters into the agenda from time to time, depending on staff workload
and meeting schedules. Issues the staff has in mind include:

Analysis of trial court unification by attrition. Assuming
enactment of SB 162 (Lockyer), we would do a preliminary analysis
to confirm that no special implementing legislation is needed.

Mediation privilege issues. Should the law be clarified as to
when mediation starts and stops for purposes of the privilege, and
should the privilege be recast as a prohibition?
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