CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study H-600 September 6, 1995

Memorandum 95-46

Civil Code § 1464: Covenants That Run With The Land (Comments on
Tentative Recommendation)

Attached to this memorandum is a copy of the Commission’s tentative
recommendation to repeal Civil Code Section 1464. That section codifies the
common law First Rule in Spencer’s Case, which states that a real property
covenant concerning something not in existence does not run with the land
unless the word *“assigns” is used. The law on covenants running with the land
has generally evolved beyond this rule to a less formalistic posture.

The tentative recommendation was circulated for comment over the summer.
We have received two comments on the tentative recommendation. The proposal
is applauded by Professor Susan French of UCLA Law School, who points out
that repeal is consistent with the new Restatement of Property (Servitudes).
Exhibit p. 1. The proposal is also supported by the State Bar Real Property
Section, which agrees that the statute “is outdated and that its continued
presence in the statutory scheme could cause interpretative problems because of
later enacted statutes.” Exhihit to Memorandum 95-45.

The staff recommends that the Commission approve this tentative
recommendation as a final recommendation for printing and submission to the
Legislature.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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June 29, 1995

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

RE: Tentative Recommendation for Repeal of Civil Code § 1464:

I applaud your recommendation to remove the first rule of Spencer’s Case from the
California Civii Code. It is consistent with the new Restatement of Property (Servitudes),
which provides:

- §2.2 Intent to Create a Servitude

A contract or conveyance creates a servitude if it is intended to do so, and
if it is otherwise effective to create a servitude. The intent to create a servitude
may be express or implied. No particular verbal formula is required.
{Tentative Draft No. 1, Adopted May, 1989).

Yours very truly,

gu/lfulq_ S L

Susan F. French
Professor of Law
Tel. (310) 206-7324
Fax (310) 206-7010
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STATE OF CALIFORNIA

CALIFORNIA LAW
'REVISION COMMISSION

TENTATIVE RECOMMENDATION

Repeal of Civil Code Section 1464
The First Rule in Spencer’s Case

April 1995

This tentative recommendation is being distributed so that interested persons will be
advised of the Commission's tentative conclusions and can make their views known to the
Commission. Any comments sent to the Commission will be a part of the public record and
will be considered at a public meeting when the Commission determines the provisions it
will include in legislation the Commission plans to recommend to the Legislature. It is just
as important to advise the Commission that you approve the tentative recommendation as it
is to advise the Commission that you believe revisions should be made in the tentative
recommendation.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE
RECEIVED BY THE COMMISSION NOT LATER THAN August 31, 1995.

The Commission often substantially revises tentative recommendations as a result of the
comments it receives. Hence, this tentative recommendation is not necessarily the
recommendation the Commission will submit to the Legislature.
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