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Second Supplement to Memorandum 95-43

Unfair Competition: Draft of Tentative Recommendation
(Comments from Consumers Union)

Attached to this supplement is a letter commenting on the staff draft statute

in Memorandum 95-43 from Gail Hillebrand, on behalf of Consumers Union. The

letter is reproduced in the Exhibit.

The comments are generally favorable, but raise a number of significant

issues for Commission consideration. The staff will raise these issues at the

appropriate point as the Commission reviews the draft statute section by section.

The principal substantive issue concerns the res judicata rules in draft Section

385.34 and in discussion Section 385.36. (See Exhibit p. 5.) CU is not persuaded

that the res judicata rule is “really necessary to avoid the problems that have

been alleged in Unfair Competition Act actions.” CU argues that the court in a

second similar case on behalf of the general public would have the inherent

power to dismiss the action based on mootness. The letter refers to an argument

of this kind CU is making in a case currently on appeal. The staff will follow this

matter and relay any additional information from CU on the topic. However,

with the information at hand, and taking into account the arguments made by

Prof. Fellmeth in his background study and various presentations to the

Commission, the staff still considers a clear, if limited, binding effect to be a

significant element of the proposed scheme. In addition, if the same result is to be

achieved through mootness, the objection to the limited statutory rule on binding

effect is not clear.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary








