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First Supplement to Memorandum 95-38

Judicial Review of Agency Action: Miscellaneous Issues

This supplemental memorandum provides additional information on

miscellaneous issues involved in judicial review of agency action.

Judicial Review Process

Exhibit pp. 1-2 is an opinion piece by Professor Bob Fellmeth (who serves as

the Commission’s consultant on unfair competition). Professor Fellmeth suggests

that the administrative review process be simplified by reducing the five-part

process (ALJ/agency head/superior court/court of appeal/supreme court) to a

three-part process (ALJ/court of appeal/supreme court).

Review of PUC Decisions

Exhibit pp. 3-4 is a newspaper article about efforts to subject Public Utilities

Commission decisions to review in the Court of Appeal. The article suggests that

the effort is likely to succeed, despite the opposition of the PUC. The Law

Revision Commission has previously concluded that it would incorporate in its

legislation on judicial review whatever might be the outcome of the current

debate.

Substantial Evidence v. Independent Judgment Review

Exhibit pp. 5-9 is a letter from Bill Heath of the California School Employees

Association. Mr. Heath notes that substantial evidence review of agency fact-

finding may be appropriate where there are proper safeguards on the agency’s

fact-finding process, such as those contained in the Commission’s Administrative

Procedure Act revisions. But local agencies are not governed by the

Administrative Procedure Act, and according to Mr. Heath a significant number

of local agency hearings affecting his clients deserve the label “kangaroo court”.

In these cases, at least where a fundamental right of a person is being

determined, there should be more careful judicial scrutiny through the

independent judgment of the court; this is existing law.
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Mr. Heath notes that under the Comission’s legislation, a local agency may

voluntarily adopt the Administrative Procedure Act. He suggests that the judicial

review statute could provide substantial evidence review of local agency

determinations even if they affect fundamental rights, provided the agency has

adopted the Administrative Procedure Act for its hearings. This would be an

inducement to make local agency hearings more fair and would encourage

statewide uniformity of procedure.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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