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Memorandum 95-37

Administrative Adjudication: Issues on SB 523 (Kopp)

This memorandum discusses issues that have arisen concerning SB 523 since

the June 29-30 Commission meeting. The bill was last amended on July 28 to

make technical changes and coordinate it with other bills in the current

legislative session. It is set for hearing in the fiscal committee in the second house

on August 16.

State Board of Equalization

The State Board of Equalization took a position in opposition to the bill unless

exempted from it. The basis of the position is that the Board needs to be able to

function informally, including receiving ex parte communications, in order to

resolve cases. The Board is different from other adjudicating bodies in that it does

not need to create a record for judicial review — judicial review in tax cases takes

the form of a de novo court trial, rather than a review of the administrative

record.

The Board was supported in its position by the California Taxpayers

Association (an association of the largest taxpaying entities) and the Republican

Caucus, whose consultant took the position that the bill is “unfriendly to

taxpayers”. A copy of the consultant’s analysis is attached as Exhibit pp. 1-2.

At the hearing in the Assembly Committee on Consumer Protection,

Governmental Efficiency & Economic Development, a motion to exempt the

Board of Equalization was resisted by Senator Kopp, who received strong

support on the committee from Assembly Member Isenberg. Nonetheless, the

Committee amended the bill to remove State Board of Equalization proceedings

on a 7-6 vote. All Republican committee members voted for the amendment and

all Democrat committee members voted against the amendment. As thus

amended, the bill was approved by a vote of 7-2, the Republican members voting

for the bill and the Democrat members withholding their approval.
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Code of Ethics for Administrative Law Judges

The Office of Administrative Hearings has suggested it would be beneficial to

authorize promulgation of a Code of Ethics for administrative law judges. The

staff forwarded that suggestion to the Association of California Attorneys and

Administrative Law Judges. ACSA is the collective bargaining unit for state

administrative law judges.

ACSA believes a code of ethics would be useful, but believes it should not be

done on an agency-by-agency basis. “If each agency is allowed to develop its

own particular code of conduct, this would create levels of conduct or acceptable

behavior in one agency where the same conduct may not be acceptable in

another. This confusing situation should be avoided.” Exhibit p. 3-4. They

suggest that the California Code of Judicial Conduct promulgated by the

California Judges Association be applied to administrative law judges

throughout state service. A copy is attached as Exhibit pp. 5-16. It currently

applies to workers compensation referees pursuant to Labor Code Section 123.6.

The staff notes that the Supreme Court, as of March 1995, is required to

promulgate a Code of Judicial Ethics. Cal. Const. Art. VI, § 18. Currently, a

Supreme Court committee is working on an interim code; its first report is

scheduled for January 1, 1996. This may be a more appropriate code of ethics to

incorporate than the California Judges Association’s Code, since the CJA is not a

governmental body. Also, it may be worth taking a look at the ABA Model Code

of Judicial Conduct for Administrative Law Judges, which is adapted for

administrative law judges and may eliminate material that has less relevance to

administrative law judges than judicial branch judges. See Exhibit pp. 17-40.

The staff proposes to work with ACSA and OAH on this to develop a

workable provision for followup legislation in 1996, if possible.

Finality of ALJ Decision

In connection with the provision in SB 523 enabling an agency that conducts

an adjudicative proceeding to provide to provide for peremptory challenge of the

presiding officer, the Association of California State Attorneys and

Administrative Law Judges has suggested that as a quid pro quo the decision of

the administrative law judge should be a final decision (not subject to review by

the agency head).

The staff notes that there is pending legislation to make the decision of the

administrative law judge final. See AB 1069 (Hauser), attached as Exhibit pp. 41-
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46. The bill has passed the Assembly and has had an informational hearing in the

Senate Judiciary Committee. We have been informed by the author’s office that

this will be a two-year bill.

The issue is a controversial one. We have been battling the agencies and the

Attorney General on the modest proposal to give the administrative law judge’s

credibility determinations great weight, let alone the concept of giving the ALJ’s

decision finality. The staff recommends against jumping into the fray at this

point. AB 1069 presents the issue clearly for legislative resolution. Whatever the

resolution is on that bill will be part of the Administrative Procedure Act.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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