CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study B-700 June 22,1995

Memorandum 95-32

Unfair Competition: Issues and Alternatives

At the March meeting, the Commission had before it a draft statute
concerning unfair competition litigation prepared by its consultant, Professor
Robert Fellmeth, and heard general remarks on unfair competition from a variety
of perspectives — public prosecutors, consumer groups, and private attorneys —
as well as specific comments directed to the draft. After hearing the discussion,
the Commission requested the staff to prepare an outline of issues and
alternatives to assist in determining the direction of the study. It was felt to be
premature to attempt to consider the details of the draft statute until more
fundamental issues had been decided.

In order to move this study forward at this meeting, the Commission needs to
make some tentative policy decisions to enable further drafting. However, if the
policy decisions are in line with the draft statute already prepared, it would be
beneficial to continue consideration of the draft statute, the most recent version
of which is attached to this memorandum. (See Exhibit pp. 11-14.)

A separate memorandum (Memorandum 95-35) considers fundamental
issues on the extent to which absent parties can be bound — the class action or
“half-class” issues that have been raised in earlier materials and in the discussion
at both previous meetings on this subject.

Attached to this memorandum are the following exhibits:

Exhibit Item pPp.
Selected Unfair Competition Statutes . . . .......................... 1-10
Alternative Draft Statute (the “short draft” or “CCP draft”)
(from 1st Supp., Memo0 95-14) . ... ... ... ... . .. 11-14
Article from San Diego Association of Business Trial Lawyers Report:
“Expected Overhaul of Section 172007, by Christopher Healey . . . .. 15-16
Letter from Gail Hillebrand, ConsumersUnion . ................... 17-23



Scope of Study

Perhaps it is useful to start with a reminder of the scope of this study as set
out in the legislative resolution enacted in 1993. The Commission has been
directed to study:

Whether the law governing unfair competition litigation under Chapter
5 (commencing with Section 17200) of Part 2 of Division 7 of the Business
and Professions Code should be revised to clarify the scope of the
chapter and to resolve procedural problems in litigation under the
chapter, including the res judicata and collateral estoppel effect on the
public of a judgment between the parties to the litigation, and related
matters.

California District Attorneys Association Economic Crimes Conference

This following discussion is an expanded and revised version of the staff
memorandum prepared for the CDAA Economic Crimes Conference on June 1.
The Commission will recall that Thomas Papageorge, Head Deputy District
Attorney, Consumer Protection Division, Los Angeles County District Attorney’s
Office, invited a submission from the Commission when he spoke at the March
meeting. We understand that Professor Fellmeth addressed the conference.

1. Problems in existing law

Are there serious problems with the existing unfair competition statute? And
if so, are the problems amenable to legislative solution? Different groups,
depending on their interests and experience, evaluate the unfair competition
statute differently. Some may think it is working as well as can be expected, and
would resist any change that might worsen their position.

The Commission has heard anecdotal reports of cases where a generous
settlement to benefit the public and provide restitution for injured customers is
held up by the filing of a private action involving potentially large attorney fees.
We also hear that this problem is an aberration and that there is no evidence of
an epidemic of cases needing legislative attention. In answer, we hear that things
are only going to get worse as the private practice in the area develops and
generous awards whet the appetite of a nascent specialty bar.

It has also been claimed that the “market” works fairly well under current
conditions. Since there is only so much that a defendant can pay, private
plaintiffs will not pursue a defendant “in the public interest” if the defendant has
been subjected to suit or settlement by a public prosecutor — the public interest



has already been used up. Similarly, if a large award has already been made to
another private plaintiff, with attorney fees for defending the public interest, a
wise attorney will realize that there is no fee to be had.

Is there too much litigation in the unfair competition field? Or just too much
by the “wrong people”? Are the follow-ups, tag-alongs, and me-too’s undoing
the good work of the scouts? Is the situation getting worse or threatening to do
S0?

Are lack of finality and binding effect the root problem? Or is it the
availability of attorney fees? Or the lack of standing requirements for private
plaintiffs? Or the competition for damages or restitution or attorney fees between
public and private plaintiffs?

2. Finality and binding absent “parties”

Professor Fellmeth has focused on the lack of finality as to absent parties as
the major source of the problems. So, too, the resolution of authority singles out
the res judicata and collateral estoppel effect on the public. Solutions from this
analysis focus on ways to provide some type of finality. The drafts before the
Commission at the March meeting both attempt to achieve binding affect
through a number of mechanisms. As noted, this issue is presented in greater
detail in Memorandum 95-35, and it has received particular attention in the letter
from Charles Willey (attached to Memorandum 95-14) and the materials
presented by Jan Chilton at the March meeting (see Minutes, March 1995, Exhibit
pp. 2-9).

It has also been suggested that providing res judicata and collateral estoppel
effect would create problems for private plaintiffs and public interest groups
who use Section 17200. Consumers Union opposes proposals for res judicata and
collateral estoppel in Section 17200. (See Exhibit pp. 19-20.)

3. Class action model

We have been told that if finality is the problem, then class action is the
solution. (See, e.g., letters from Jan Chilton and Charles Willey, supra.) There is a
host of issues involved in any attempt to reform unfair competition law in the
direction of class actions. To the extent that notice, opt-out opportunity, and
binding absent parties are of constitutional dimension, the well-developed class
action law will continue to be relevant to any statutory reform of unfair
competition law. (See Memorandum 95-35.) Consumers Union opposes class



action notice requirements because of the considerable expense. (See Exhibit pp.
19-20.)

The class action model need not be imposed across the board. It may be
possible to set some statutory standards at the perimeter of the constitutional
limitations, so that certain types of actions under Section 17200 could bind absent
parties without invoking the class action notice and opt-out rules. (For further
discussion, see Memorandum 95-35.)

4. Multiplicity of actions

The potential for a multiplicity of actions and overlapping proceedings is
troubling. The multiplicity may involve public and private plaintiffs in a variety
of situations. Cases may overlap and conflict where they are proceeding
contemporaneously, where different geographical jurisdictions are involved, or
where another action on the same underlying claim is brought after settlement or
judgment in a prior action.

Public prosecutor overlap. Consideration has been given to providing some
statutory guidance for coordination of efforts by public prosecutors. It appears
that the public prosecutors would prefer not to have any legislative involvement
in the existing voluntary system. But do defendants need any additional
protection from a multiplicity of actions by public prosecutors? Should
settlement with one public prosecutor bind any others? What rules should apply
where jurisdictions overlap geographically, as in the case of counties within the
state or cities within a county?

Public-private overlap. A private plaintiff may stymie a public prosecutor’s
action and settlement prospects. Or an intervening public prosecutor’s claim for
injunction and penalties may disrupt a broader claim for damages and other
relief by a private plaintiff. Consumers Union believes this is where the
Commission should concentrate reform efforts, but does not believe that follow-
on private actions are inherently abusive or inappropriate. (See Exhibit pp. 20-
21.)

Repetitive actions. In the absence of binding effect on non-litigants, the
prospect for an open-ended series of claims under Section 17200 may face
defendants. However, it is not clear that this is a real problem in practice. Fred
Kosmo, from the Association of Business Trial Lawyers, suggested at the March
meeting that repetitive actions may not be too much of a problem because there
is only so much in the way of attorney fees for vindicating the public interest,



and later plaintiffs will tend to have less incentive because the public interest has
already been served.

5. Lure of attorney fees

Without the availability of attorney fees based on the private attorney general
rules, how many Section 17200 claims would be made? Would it be appropriate
to limit fees in some fashion to reduce the incentive of the me-too plaintiff? One
proposal before the Commission would preserve the right of a private plaintiff to
attorney fees for work actually performed before the matter is taken over by the
public prosecutor. Consumers Union believes that attorney fees “are essential to
permitting consumer organizations such as our own and others to bring law
enforcement cases. In this time of cutbacks in governmental departments
throughout the state, state and local consumer agencies simply cannot bring all
the cases that need to be brought.” (See Exhibit pp. 21-22.)

6. Adequacy of private counsel or plaintiff

Should the court review the adequacy of private counsel where a claim is
made under Section 17200 on behalf of the general public? The idea would be to
ensure that private counsel do not have a conflict of interest when purporting to
vindicate the interests of the general public. But what standards should the court
apply to determine adequacy of counsel in any broader sense? Can we have
adequate counsel without adequate plaintiffs?

The minimal or nonexistent standing requirements for a plaintiff under
Section 17200 are striking. Should the plaintiff seeking to represent the public
interest be required to show an injury from the claimed violation of the unfair
competition statute? Raising issues of standing may cause alarm among public
interest organizations who do not need to find an injured plaintiff to bring an
action under Section 17200.

Consumers Union is not opposed to some statutory provision for adequacy of
representation, as long as any plaintiff adequacy revisions do “not impinge upon
the broad standing currently available to bring these actions.” (See Exhibit p. 22.)

For a discussion of adequacy of counsel and representative plaintiff in the
context of adequacy of representation in class actions, see Memorandum 95-35,

pp. 3-8.



7. Prior notice to public prosecutor

Would it be desirable to require private plaintiffs bringing an action on behalf
of the general public to give some type of notice to an appropriate public
prosecutor? Should notice be before filing, so that the private plaintiff would not
spoil an initiative currently in the works? Should receiving notice impose any
duty on the public prosecutor, or only facilitate intervention?

The draft statute provides for 30-days’ notice to an appropriate public
prosecutor when an action is commenced “on behalf of the general public.” (See
draft Section 382.5(a)(2), Exhibit p. 11.) Consumers Union does not think prior
notice would add much, and suggests that the right of a public prosecutor to
intervene should be adequate to protect its interests. (See Exhibit p. 22.)

8. Public prosecutor’s representation of public interest

Should the public prosecutor have the right to take over the action on behalf
of the general public, whether exercised in a prior notice structure or through
intervention in an action commenced by a private plaintiff?

Public prosecutors are empowered to act as parens patriae and are given the
specific statutory authority to pursue unfair competition cases. But where the pot
is limited, civil penalties determined in a settlement or judgment reduce the
funds available to private plaintiffs who have been injured. Disgorgement of ill-
gotten gains may be accomplished in a way that is not in the best interest of the
injured parties, as they view it. In other words, the public interest is frequently or
usually different from the injured class interest. This issue has been raised in
several letters to the Commission. For further discussion of these issues in the
class action context, see Memorandum 95-35, p. 7.

A proposal has been made to provide a presumption that the public
prosecutor is the inherently superior representative of the public interest in
unfair competition cases. Some object, however, that the public prosecutor may
have a conflict of interest, more so in a time of shrinking budgets. The “county
bounty” may interfere with the interests of injured plaintiffs. How does a public
prosecutor decide when to seek civil penalties? Is the potential for reduction of
the fund available for restitution or future damage claims taken into
consideration? Consumers Union suggests a careful look at the division of the
defendant’s liability between restitution and penalties and argues that

it would be unfortunate if the civil penalties removed funds that
otherwise could be used to make individual consumers whole. The
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purpose of enforcement of consumer laws, after all, is to protect
consumers. Penalties are valuable to deter, and we believe they
should be sought in addition to restitution to affected members of
the public, not instead of such restitution.

(See Exhibit p. 23.)

9. Court approval of settlement

Should any special rules apply to settlements? The Commission has heard
that sham settlements may be encouraged by the existing statute. On the other
hand, it has also been said that defendants are not likely to settle unless they get
something for their money; hence, settlement is not so easy and defendants can
take care of themselves. Court approval for settlements or dismissals under
Section 17200 could be required as to actions on behalf of the general public. This
would place more of a burden on the courts than under existing law, but would
help avoid the sham settlement and perhaps inhibit some speculative actions on
behalf of the general public.

Charles Willey has suggested requiring a good faith settlement hearing,
perhaps along the lines applicable to joint tortfeasors or contract co-obligors
under Code of Civil Procedure Section 877.6. (See letter attached to
Memorandum 95-14, Exhibit pp. 3-4.) Consumers Union also supports court
approval of settlements or dismissals with prejudice in Section 17200 actions
brought on behalf of the general public. (See Exhibit p. 23.)

10. False advertising claims under Bus. & Prof. Code § 17500 et seq.

Should false advertising claims under Section 17500 be treated the same in
any new statutory scheme as unfair competition claims under Section 17200?
Professor Fellmeth has provided in both of his draft statutes for consistent
treatment of general unfair competition claims under Section 17200 and false
advertising claims under Section 17500. This makes sense because Section 17200
defines unfair competition to include “unfair, deceptive, untrue or misleading
advertising and any act prohibited by Chapter 1 (commencing with Section
17500) ....” In addition, some provisions in these two sets of statutes are drafted
in parallel fashion. (Compare Sections 17203-17204 with Section 17535, in Exhibit
pp. 2-3 & 7-8.)

At the March meeting, Harry Snyder of Consumers Union suggested that this
would not be necessary, on the basis that false advertising is easily remedied by



stopping the false or misleading advertisement, and that elaborate rules
concerning notice, adequacy of counsel or plaintiff, waiting periods, priority of
public prosecutors, or court approval of settlements or dismissals would be over
burdensome in this context. Gail Hillebrand’s letter suggests that it might be
appropriate to provide for judicial approval of settlements in false advertising
cases. (See Exhibit p. 23.)

Location of Statute

Professor Fellmeth’s first draft was directed toward the Business and
Professions Code, which seems the logical place to make amendments relating to
unfair competition litigation. Professor Fellmeth’s second draft adds new
provisions following the state class action rule in Code of Civil Procedure Section
382. (A version of this shorter, CCP draft is attached for discussion purposes in
Exhibit pp. 11-14.)

One argument for placing a revised procedure with class actions is to avoid
opening up review of the unfair competition statutes themselves in the context of
a revision of litigation rules. It might also be thought logical to put such a quasi-
class action statute with the true class action statute.

On the other hand, intuitively one would expect a special procedure related
only to unfair competition to be with the substantive unfair competition
provisions and the other procedural rules. Unless a specialized procedure is
likely to be expanded to cover other subjects, it is probably best to put it where
the cross-references point. In this case, with the main body of unfair competition
statutes following Business and Professions Code Section 17200.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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DIVISION 7. GENERAL BUSINESS REGULATIONS

PART 1. LICENSING FOR REVENUE AND REGUL ATION

* k k % %

CHAPTER 5. ENFORCEMENT [17200-17209]

Bus. & Prof. Code § 17200. “ Unfair competition” defined

17200. As used in this chapter, unfair competition shall mean and include any
unlawful, unfair or fraudulent business act or practice and unfair, deceptive, untrue or
misleading advertising and any act prohibited by Chapter 1 (commencing with Section
17500) of Part 3 of Division 7 of the Business and Professions Code.

Bus. & Prof. Code § 17201. “ Person” defined

17201. As used in this chapter, the term person shall mean and include natural
persons, corporations, firms, partnerships, joint stock companies, associations and other
organizations of persons.

Bus. & Prof. Code § 17201.5. “Board within Department of Consumer Affairs’ and “local
consumer affairsagency” defined

17201.5. Asused in this chapter:

(a) “Board within the Department of Consumer Affairs’ includes any commission,
bureau, division, or other similarly constituted agency within the Department of
Consumer Affairs.

(b) “Local consumer affairs agency” means and includes any city or county body
which primarily provides consumer protection services.

Bus. & Prof. Code § 17202. Specific or preventiverelief

17202. Notwithstanding Section 3369 of the Civil Code, specific or preventive relief
may be granted to enforce a penalty, forfeiture, or pena law in a case of unfair
competition.

Bus. & Prof. Code § 17203. I njunctions and equitable remedies

17203. Any person who engages, has engaged, or proposes to engage in unfair
competition may be enjoined in any court of competent jurisdiction. The court may make
such orders or judgments, including the appointment of a receiver, as may be necessary
to prevent the use or employment by any person of any practice which constitutes unfair
competition, as defined in this chapter, or as may be necessary to restore to any personin
interest any money or property, real or personal, which may have been acquired by
means of such unfair competition.

Bus. & Prof. Code 8 17204. Commencement of action

17204. Actions for any relief pursuant to this chapter shall be prosecuted exclusively in
a court of competent jurisdiction by the Attorney General or any district attorney or by
any county counsel authorized by agreement with the district attorney in actions

EX 2
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involving violation of a county ordinance, or any city attorney of a city, or city and
county, having a population in excess of 750,000, and, with the consent of the district
attorney, by a city prosecutor in any city having a full-time city prosecutor or, with the
consent of the district attorney, by a city attorney in any city and county in the name of
the people of the State of California upon their own complaint or upon the complaint of
any board, officer, person, corporation or association or by any person acting for the
interests of itself, its members or the general public.

Bus. & Prof. Code § 17204.5. San Jose and Santa Clara County

17204.5. In addition to the persons authorized to bring an action pursuant to Section
17204, the City Attorney of the City of San Jose, with the annual consent of the Santa
Clara County District Attorney, isauthorized to prosecute those actions.

This section shall remain in effect until such time as the population of the City of San
Jose exceeds 750,000, as determined by the Population Research Unit of the Department
of Finance, and at that time shall be repeal ed.

Bus. & Prof. Code 8§ 17205. Cumulative remedies

17205. Unless otherwise expressly provided, the remedies or penalties provided by
this chapter are cumulative to each other and to the remedies or penalties available under
all other laws of this state.

Bus. & Prof. Code 8 17206. Penalties

17206. (a) Any person who engages, has engaged, or proposes to engage in unfair
competition shall be liable for a civil penalty not to exceed two thousand five hundred
dollars ($2,500) for each violation, which shall be assessed and recovered in a civil
action brought in the name of the people of the State of California by the Attorney
General or by any district attorney or by any county counsel authorized by agreement
with the district attorney in actions involving violation of a county ordinance, or any city
attorney of a city, or city and county, having a population in excess of 750,000, and,
with the consent of the district attorney, by a city prosecutor in any city having a full-
time city prosecutor or, with the consent of the district attorney, by a city attorney in any
city and county, in any court of competent jurisdiction.

(b) The court shall impose a civil penalty for each violation of this chapter. In
assessing the amount of the civil penalty, the court shall consider any one or more of the
relevant circumstances presented by any of the parties to the case, including, but not
limited to, the following: the nature and seriousness of the misconduct, the number of
violations, the persistence of the misconduct, the length of time over which the
misconduct occurred, the willfulness of the defendant’s misconduct, and the defendant’s
assets, liabilities, and net worth.

(c) If the action is brought by the Attorney General, one-haf of the penalty collected
shall be paid to the treasurer of the county in which the judgment was entered, and one-
half to the State Genera Fund. If brought by a district attorney or county counsel, the
penalty collected shall be paid to the treasurer of the county in which the judgment was
entered. Except as provided in subdivision (d), if brought by a city attorney or city
prosecutor, one-half of the penalty collected shall be paid to the treasurer of the city in
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which the judgment was entered, and one-half to the treasurer of the county in which the
judgment was entered.

(d) If the action is brought at the request of a board within the Department of
Consumer Affairs or a local consumer affairs agency, the court shall determine the
reasonable expenses incurred by the board or local agency in the investigation and
prosecution of the action.

Before any penalty collected is paid out pursuant to subdivision (b), the amount of
such reasonable expenses incurred by the board shall be paid to the State Treasurer for
deposit in the specia fund of the board described in Section 205. If the board has no
such specia fund, the moneys shall be paid to the State Treasurer. The amount of such
reasonable expenses incurred by a local consumer affairs agency shall be pad to the
general fund of the municipality or county which funds the local agency.

(e) If the action is brought by a city attorney of acity and county, the entire amount of
the penalty collected shall be paid to the treasurer of the city and county in which the
judgment was entered. However, if the action is brought by a city attorney of a city and
county for the purposes of civil enforcement pursuant to Section 17980 of the Health and
Safety Code or Article 3 (commencing with Section 11570) of Chapter 10 of Division 10
of the Health and Safety Code, either the penalty collected shall be paid entirely to the
treasurer of the city and county in which the judgment was entered, or upon the request
of the city attorney, the court may order that up to one-half of the penalty, under court
supervision and approval, be paid for the purpose of restoring, maintaining, or
enhancing the premises which were the subject of the action, and that the balance of the
penalty be paid to the treasurer of the city and county.

Bus. & Prof. Code § 17206.1. Additional penaltiesin violations against senior citizens

17206.1. (a) In addition to any liability for a civil penalty pursuant to Section 17206,
any person who violates this chapter, and the act or acts of unfair competition are
perpetrated against one or more senior citizens or disabled persons, may be liable for a
civil penalty not to exceed two thousand five hundred dollars ($2,500) for each violation,
which may be assessed and recovered in acivil action as prescribed in Section 17206.

Subject to subdivision (d), any civil penalty shall be paid as prescribed by subdivisions
(b) and (c) of Section 17206.

(b) Asused in this section, the following terms have the following meanings:

(2) “Senior citizen” means a person who is 65 years of age or older.

(2) “Disabled person” means any person who has a physical or mental impairment
which substantially limits one or more major life activities.

(A) As used in this subdivision, “physical or mental impairment” means any of the
following:

(i) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss
substantially affecting one or more of the following body systems. neurological;
muscoloskeletal; special sense organs, respiratory, including speech organs,
cardiovascular; reproductive; digestive; genitourinary; hemic and lymphatic; skin; or
endocrine.

(i) Any mental or psychological disorder, such as mental retardation, organic brain
syndrome, emotional or mental illness, and specific learning disabilities. The term
“physical or mental impairment” includes, but is not limited to, such diseases and
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conditions as orthopedic, visual, speech and hearing impairment, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental retardation,
and emotional illness.

(B) “Mgor life activities” means functions such as caring for one' s self, performing
manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.

(c) In determining whether to impose a civil penalty pursuant to subdivision (@) and the
amount thereof, the court shall consider, in addition to any other appropriate factors, the
extent to which one or more of the following factors are present:

(1) Whether the defendant knew or should have known that his or her conduct was
directed to one or more senior citizens or disabled persons.

(2) Whether the defendant’s conduct caused one or more senior citizens or disabled
persons to suffer: loss or encumbrance of a primary residence, principal employment, or
source of income; substantial loss of property set aside for retirement, or for personal or
family care and maintenance; or substantial loss of payments received under a pension or
retirement plan or a government benefits program, or assets essential to the health or
welfare of the senior citizen or disabled person.

(3) Whether one or more senior citizens or disabled persons are substantially more
vulnerable than other members of the public to the defendant’s conduct because of age,
poor health or infirmity, impaired understanding, restricted mobility, or disability, and
actually suffered substantial physical, emotional, or economic damage resulting from the
defendant’ s conduct.

(d) Any court of competent jurisdiction hearing an action pursuant to this section may
make orders and judgments as may be necessary to restore to any senior citizen or
disabled person any money or property, real or personal, which may have been acquired
by means of a violation of this chapter. Restitution ordered pursuant to this subdivision
shall be given priority over recovery of any civil penalty designated by the court as
imposed pursuant to subdivision (a), but shall not be given priority over any civil penalty
imposed pursuant to subdivision (a) of Section 17206. If the court determines that full
restitution cannot be made to those senior citizens or disabled persons, either at the time
of judgment or by a future date determined by the court, then restitution under this
subdivision shall be made on a pro rata basis depending on the amount of |oss.

Bus. & Prof. Code § 17206.5. San Jose and Santa Clara County

17206.5. In addition to the persons authorized to bring an action pursuant to Section
17206, the City Attorney of the City of San Jose, with the annual consent of the Santa
Clara County District Attorney, isauthorized to prosecute those actions.

This section shall remain in effect until such time as the population of the City of San
Jose exceeds 750,000, as determined by the Population Research Unit of the Department
of Finance, and at that time shall be repeal ed.

Bus. & Prof. Code § 17207. Penalties

17207. (a) Any person who intentionally violates any injunction prohibiting unfair
competition issued pursuant to Section 17203 shall be liable for a civil penalty not to
exceed six thousand dollars ($6,000) for each violation. Where the conduct constituting
a violation is of a continuing nature, each day of that conduct is a separate and distinct
violation. In determining the amount of the civil penaty, the court shall consider all
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relevant circumstances, including, but not limited to, the extent of the harm caused by
the conduct constituting a violation, the nature and persistence of that conduct, the
length of time over which the conduct occurred, the assets, liabilities, and net worth of
the person, whether corporate or individual, and any corrective action taken by the
defendant.

(b) The civil penalty prescribed by this section shall be assessed and recovered in a
civil action brought in any county in which the violation occurs or where the injunction
was issued in the name of the people of the State of California by the Attorney General
or by any district attorney, any county counsel authorized by agreement with the district
attorney in actions involving violation of a county ordinance, or any city attorney in any
court of competent jurisdiction within his or her jurisdiction without regard to the
county from which the original injunction wasissued. An action brought pursuant to this
section to recover civil penalties shall take precedence over al civil matters on the
calendar of the court except those matters to which equal precedence on the calendar is
granted by law.

(c) If such an action is brought by the Attorney General, one-half of the penalty
collected pursuant to this section shall be paid to the treasurer of the county in which the
judgment was entered, and one-half to the State Treasurer. If brought by a district
attorney or county counsel the entire amount of the penalty collected shall be paid to the
treasurer of the county in which the judgment is entered. If brought by a city attorney or
city prosecutor, one-half of the penalty shall be paid to the treasurer of the county in
which the judgment was entered and one-half to the city, except that if the action was
brought by a city attorney of a city and county the entire amount of the penalty collected
shall be paid to the treasurer of the city and county in which the judgment is entered.

(d) If the action is brought at the request of a board within the Department of
Consumer Affairs or a local consumer affairs agency, the court shall determine the
reasonable expenses incurred by the board or local agency in the investigation and
prosecution of the action.

Before any penalty collected is paid out pursuant to subdivision (c), the amount of the
reasonable expenses incurred by the board shall be paid to the State Treasurer for deposit
in the special fund of the board described in Section 205. If the board has no such
gpecia fund, the moneys shall be paid to the State Treasurer. The amount of the
reasonable expenses incurred by a local consumer affairs agency shal be paid to the
general fund of the municipality or county which funds the local agency.

Bus. & Prof. Code § 17208. Limitations

17208. Any action to enforce any cause of action pursuant to this chapter shall be
commenced within four years after the cause of action accrued. No cause of action
barred under existing law on the effective date of this section shall be revived by its
enactment.

Bus. & Prof. Code § 17209. Notice of appeal

17209. If aviolation of this chapter is alleged or the application or construction of this
chapter isin issue in any proceeding in the Supreme Court of California, a state court of
appeal, or the appellate department of a superior court, the person who commenced that
proceeding shall serve notice thereof, including a copy of the person’ s brief or petition
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and brief, on the Attorney General, directed to the attention of the Consumer Law
Section, and on the district attorney of the county in which the lower court action or
proceeding was originally filed. The notice, including the brief or petition and brief,
shall be served within three days after the commencement of the appellate proceeding,
provided that thetime may be extended by the Chief Justice or presiding justice or judge
for good cause shown. No judgment or relief, temporary or permanent, shall be granted
until proof of service of thisnoticeisfiled with the court.

* k k * %

PART 3. REPRESENTATIONS TO THE PUBLIC

CHAPTER 1. ADVERTISING

Article 1. False Advertising in General [88 17500-17509]

Bus. & Prof. Code § 17500. False or misleading advertising

17500. It is unlawful for any person, firm, corporation or association, or any employee
thereof with intent directly or indirectly to dispose of rea or personal property or to
perform services, professional or otherwise, or anything of any nature whatsoever or to
induce the public to enter into any obligation relating thereto, to make or disseminate or
cause to be made or disseminated before the public in this state, or to make or
disseminate or cause to be made or disseminated from this state before the public in any
state, in any newspaper or other publication, or any advertising device, or by public
outcry or proclamation, or in any other manner or means whatever, any statement,
concerning such real or personal property or services, professional or otherwise, or
concerning any circumstance or matter of fact connected with the proposed performance
or disposition thereof, which is untrue or misleading, and which is known, or which by
the exercise of reasonable care should be known, to be untrue or misleading, or for any
such person, firm, or corporation to so make or disseminate or cause to be so made or
disseminated any such statement as part of a plan or scheme with the intent not to sell
such personal property or services, professional or otherwise, so advertised at the price
stated therein, or as so advertised. Any violation of the provisions of this section is a
misdemeanor punishable by imprisonment in the county jail not exceeding six months, or
by afine not exceeding two thousand five hundred dollars ($2,500), or by both.

* k k *x %

Article 2. Particular Offenses [88 17530-17539.6]

* % k * %

Bus. & Prof. Code § 17535. Injunction

17535. Any person, corporation, firm, partnership, joint stock company, or any other
association or organization which violates or proposes to violate this chapter may be
enjoined by any court of competent jurisdiction. The court may make such orders or
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judgments, including the appointment of a receiver, as may be necessary to prevent the
use or employment by any person, corporation, firm, partnership, joint stock company, or
any other association or organization of any practices which violate this chapter, or which
may be necessary to restore to any person in interest any money or property, real or
personal, which may have been acquired by means of any practice in this chapter
declared to be unlawful.

Actions for injunction under this section may be prosecuted by the Attorney General or
any district attorney, county counsel, city attorney, or city prosecutor in this state in the
name of the people of the State of California upon their own complaint or upon the
complaint of any board, officer, person, corporation or association or by any person
acting for the interests of itself, its members or the general public.

Bus. & Prof. Code § 17535.5. Civil penalties

17535.5. (a) Any person who intentionally violates any injunction issued pursuant to
Section 17535 shall be liable for a civil penalty not to exceed six thousand dollars
($6,000) for each violation. Where the conduct constituting a violation is of a continuing
nature, each day of such conduct is a separate and distinct violation. In determining the
amount of the civil penalty, the court shall consider all relevant circumstances, including,
but not limited to, the extent of harm caused by the conduct constituting a violation, the
nature and persistence of such conduct, the length of time over which the conduct
occurred, the assets, liabilities and net worth of the person, whether corporate or
individual, and any corrective action taken by the defendant.

(b) The civil penalty prescribed by this section shall be assessed and recovered in a
civil action brought in any county in which the violation occurs or where the injunction
was issued in the name of the people of the State of California by the Attorney General or
by any district attorney, county counsel, or city attorney in any court of competent
jurisdiction within his jurisdiction without regard to the county from which the original
injunction was issued. An action brought pursuant to this section to recover such civil
penalties shall take special precedence over al civil matters on the calendar of the court
except those matters to which equal precedence on the calendar is granted by law.

(o) If such an action is brought by the Attorney General, one-half of the penalty
collected pursuant to this section shall be paid to the treasurer of the county in which the
judgment was entered, and one-half to the State Treasurer. If brought by a district
attorney or county counsel, the entire amount of the penalty collected shall be paid to the
treasurer of the county in which the judgment is entered.

If brought by a city attorney or city prosecutor, one-half of the penalty shall be paid to
the treasurer of the county in which the judgment was entered and one-half to the city.

(d) If the action is brought at the request of a board within the Department of Consumer
Affairs or a local consumer affairs agency, the court shall determine the reasonable
expenses incurred by the board or local agency in the investigation and prosecution of the
action.

Before any penalty collected is paid out pursuant to subdivision (c), the amount of such
reasonable expenses incurred by the board shall be paid to the State Treasurer for deposit
in the special fund of the board described in Section 205. If the board has no such special
fund, the moneys shall be paid to the State Treasurer. The amount of such reasonable
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expenses incurred by alocal consumer affairs agency shall be paid to the general fund of
the municipality or county which funds the local agency.

Bus. & Prof. Code § 17536. Civil penalties

17536. (2) Any person who violates any provision of this chapter shall be liable for a
civil penalty not to exceed two thousand five hundred dollars ($2,500) for each violation,
which shall be assessed and recovered in a civil action brought in the name of the people
of the State of California by the Attorney General or by any district attorney, county
counsel, or city attorney in any court of competent jurisdiction.

(b) The court shall impose acivil penalty for each violation of this chapter. In assessing
the amount of the civil penalty, the court shall consider any one or more of the relevant
circumstances presented by any of the parties to the case, including, but not limited to,
the following: the nature and seriousness of the misconduct, the number of violations, the
persistence of the misconduct, the length of time over which the misconduct occurred, the
willfulness of the defendant’s misconduct, and the defendant’s assets, liabilities, and net
worth.

(c) If the action is brought by the Attorney General, one-half of the penalty collected
shall be paid to the treasurer of the county in which the judgment was entered, and one-
half to the State Treasurer.

If brought by a district attorney or county counsel, the entire amount of penalty
collected shall be paid to the treasurer of the county in which the judgment was entered.
If brought by acity attorney or city prosecutor, one-half of the penalty shall be paid to the
treasurer of the county and one-half to the city.

(d) If the action is brought at the request of a board within the Department of Consumer
Affairs or a local consumer affairs agency, the court shall determine the reasonable
expenses incurred by the board or local agency in the investigation and prosecution of the
action.

Before any penalty collected is paid out pursuant to subdivision (c), the amount of such
reasonable expenses incurred by the board shall be paid to the State Treasurer for deposit
in the special fund of the board described in Section 205. If the board has no such special
fund the moneys shall be paid to the State Treasurer. The amount of such reasonable
expenses incurred by alocal consumer affairs agency shall be paid to the general fund of
the municipality which funds the local agency.

(e) As applied to the penalties for acts in violation of Section 17530, the remedies
provided by this section and Section 17534 are mutually exclusive.

Bus. & Prof. Code § 17536.5. Notice of appeal

17536.5. If a violation of this chapter is alleged or the application or construction of
this chapter isin issuein any proceeding in the Supreme Court of California, a state court
of appeal, or the appellate department of a superior court, the person who commenced
that proceeding shall serve notice thereof, including a copy of the person’'s brief or
petition and brief, on the Attorney General, directed to the attention of the Consumer Law
Section, and on the district attorney of the county in which the lower court action or
proceeding was originally filed. The notice, including the brief or petition and brief, shall
be served within three days after the commencement of the appellate proceeding,
provided that the time may be extended by the Chief Justice or presiding justice or judge
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1 for good cause shown. No judgment or relief, temporary or permanent, shall be granted
2 until proof of service of this noticeis filed with the court.

* k k % %
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