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Judicial Review of Agency Action: Revised Draft Statute

Attached to this memorandum is a revised staff draft on judicial review of

agency action incorporating Commission decisions at the last meeting. Also

attached are letters from the following persons, which are referred to in this

memorandum:

Professor Michael Asimow Exhibit pp. 1-6
David Long, State Bar Director of Research Exhibit p. 7
Chief Court Counsel to State Bar Court Exhibit pp. 8-17
State Bar Committee on Appellate Courts Exhibit pp. 18-22

We plan at the meeting to review unresolved issues on judicial review of

agency action, preparatory to approving and circulating for comment a tentative

recommendation on the matter. Any person who wishes to raise any point not

already raised in this memorandum or in a staff note in the draft should do so at

the meeting.
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STATUTE REPLACES OTHER FORMS OF JUDICIAL REVIEW

Exclusive Procedure

Under existing law, a number of procedures may be used for judicial review

of agency action — administrative mandamus, ordinary mandamus, certiorari,

prohibition, declaratory relief, and injunctive relief. Model Act Section 5-101 says

the act “establishes the exclusive means of judicial review of agency action.” The

Commission thought the draft statute should make clearer that it replaces all

existing procedures and provides the exclusive method for judicial review of

agency action, as recommended by Professor Asimow. Asimow, A Modern

Judicial Review Statute to Replace Administrative Mandamus 18 (Nov. 1993).

Under existing law, when administrative mandamus is available it generally

may not be joined with other causes of action such as declaratory relief.

However, joinder of causes of action stating independent grounds for relief is

permissible, for example, joining a cause of action to declare a statute facially

unconstitutional. Also, it is established practice to join a petition for

administrative mandamus with a petition for traditional mandamus, because it

may be uncertain which is the proper form. California Administrative

Mandamus § 1.6, at 6-7 (Cal. Cont. Ed. Bar, 2d ed. 1989).

Under the proposal to make the new review procedure exclusive, it would be

unnecessary to join other causes of action. A statute may be declared facially

unconstitutional under the draft statute, the court may give declaratory relief,

and traditional mandamus would be wholly replaced by the draft statute.

The exclusivity approach would be implemented by adding the following

provision to the statute:

§ 1121.120. Exclusive procedure
1121.120. This title provides the exclusive means of judicial

review of agency action and replaces other forms of judicial review
of agency action, including administrative mandamus, ordinary
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mandamus, certiorari, prohibition, declaratory relief, and injunctive
relief. Other types of actions may not be joined with a proceeding
under this title.

Comment. Section 1120.120 is drawn from 1981 Model State
APA § 5-101. By establishing this title as the exclusive method for
review of agency action, Section 1120.120 continues and broadens
the effect of former Section 1094.5. See, e.g., Viso v. State, 92 Cal.
App. 3d 15, 21, 154 Cal. Rptr. 580, 584 (1979). . . . Nothing in this
section limits the type of relief or remedial action available in a
proceeding under this title. See Section 1123.660 (type of relief).

The staff is quite concerned about this approach, however. In particular, the

existing remedies, such as the extraordinary writs and injunctive relief provide a

means of immediate action to restrain a public entity or officer, if necessary. If we

are going to replace the existing remedies with the new judicial review scheme,

we’ll need to greatly expand the review procedure to provide for immediate

temporary relief, as well as for appropriate procedural protections for the entity

or officer restrained. The existing procedures already include detailed statutory

provisions for these purposes. This appears to be a classic case of “reinventing

the wheel”.

A better approach might be to provide not that the new review procedure

replaces the existing procedures, but that the existing procedures provide

ancillary remedies in connection with the new review procedure:

§ 1121.120. Other procedures ancillary
1121.120. This title provides the exclusive means of judicial

review of agency action. Other forms of judicial review of agency
action, including mandamus, certiorari, prohibition, declaratory
relief, and injunctive relief are ancillary to and may be used as
supplemental remedies in connection with a proceeding under this
title.

Alternatively, the new procedure could be limited to review of decisions in

adjudicative proceedings, replacing the existing administrative mandamus

scheme. This would cure the worst problems in existing law without generating

procedural difficulties in the new judicial review scheme.

Either of these alternate approaches would also satisfy another concern of the

staff — that we should be careful in the area of judicial review to avoid running

afoul of separation of powers requirements. The California Constitution gives the

judicial branch “original jurisdiction in proceedings for extraordinary relief in the
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nature of mandamus, certiorari, and prohibition.” Cal. Const. Art. VI, § 10. It is

questionable whether the Legislature may eliminate the ability of the courts to

make use of these constitutional remedies.

Conflicting Statutes

There are a few special statutes applicable to particular agencies that need to

be saved. For example, the Commission tentatively decided to keep de novo

review for the State Board of Equalization. Special statutes of other agencies are

discussed below. We need a provision along the following lines to preserve

them:

§ 1121.110. Conflicting or inconsistent statute controls
1121.110. A statute applicable to a particular entity or a

particular agency action prevails over a conflicting or inconsistent
provision of this title.

Comment. Section 1121.110 is drawn from the first sentence of
former Government Code Section 11523 (judicial review in
accordance with provisions of Code of Civil Procedure “subject,
however, to the statutes relating to the particular agency”).

STANDARD OF REVIEW

Questions of Law

Professor Asimow’s letter argues persuasively against a special standard of

review for determinations of questions of law by the Public Employment

Relations Board and Agricultural Labor Relations Board. Exhibit pp. 1-4. The

staff agrees with Professor Asimow that PERB cases using the “clearly

erroneous” standard of review of questions of law should be put in the

Comment to subdivision (b) of Section 1123.420 dealing with the general

standard of independent judgment with appropriate deference, and not

subdivision (c) dealing with delegated interpretive power. The staff has revised

the Comment to Section 1123.420 in the attached draft as suggested by Professor

Asimow.

Local Agency Interpretation of Its Own Ordinance

The Commission asked the staff to draft a provision for abuse of discretion

review of a local legislative body’s interpretation of an ordinance it enacted.

Proposed Section 1123.420 could be revised to do this as follows:

1123.420. (a) This section applies to a determination by the court
of any of the following issues:
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(1) Whether the agency action, or the statute or regulation on
which the agency action is based, is unconstitutional on its face or
as applied.

(2) Whether the agency acted beyond the jurisdiction conferred
by the constitution, a statute, or a regulation.

(3) Whether the agency has decided all issues requiring
resolution.

(4) Whether the agency has erroneously interpreted the law.
(5) Whether the agency has erroneously applied the law to the

facts.
(b) Except as provided in subdivision (c), the standard for

judicial review under this section is the independent judgment of
the court, giving deference to the determination of the agency
appropriate to the circumstances of the agency action.

(c) If a statute delegates to an agency interpretation of a statute
or application of law to facts, the standard for judicial review of the
agency’s determination is abuse of discretion. The standard for
judicial review under this section of the following agency action is
abuse of discretion:

(1) An agency’s interpretation of a statute or application of law
to facts, where a statute delegates that function to the agency.

(2) A local agency’s construction or interpretation of its own
legislative enactment.

Existing judicial review of a state agency construing its own regulation is

independent judgment with appropriate deference. Professor Asimow argues

against giving a local agency interpreting its own ordinance a more review-

resistant standard than a state agency interpreting its own regulations. Under

existing law, the same standard of review applies to decisions of local and state

agencies, there being no “rational or legal justification for distinguishing”

between them. Strumsky v. San Diego County Employees Retirement

Association, 11 Cal. 3d 28, 32, 520 P.2d 29, 112 Cal. Rptr. 805 (1974).

Professor Asimow observes that the many land use cases providing abuse of

discretion review where a local agency had discretion to determine whether a

planned project was consistent with a general plan will be preserved under

Section 1123.440 on review of agency exercise of discretion. Exhibit pp. 5-6. To

make this clearer, the staff would add the following to the Comment to Section

1123.440:

Section 1123.440 applies, for example, to a local agency land use
decision as to whether a planned project is consistent with the
agency’s general plan. E.g., Sequoyah Hills Homeowners
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Association v. City of Oakland, 23 Cal. App. 4th 704, 717-20, 29 Cal.
Rptr. 2d 182, 189-91 (1993); Dore v. County of Ventura, 23 Cal. App.
4th 320, 328-29, 28 Cal. Rptr. 299, 304 (1994). See also Local and
Regional Monitor v. City of Los Angeles, 16 Cal. App. 4th 630, 638,
20 Cal. Rptr. 2d 228, 239 (1993); No Oil, Inc. v. City of Los Angeles,
196 Cal. App. 3d 223, 243, 242 Cal. Rptr. 37 (1987); Greenebaum v.
City of Los Angeles, 153 Cal. App. 3d 391, 400-02, 200 Cal. Rptr. 237
(1984).

A possible argument for treating a local agency construing its own ordinance

more favorably by providing abuse of discretion review is that the local agency

may be viewed as analogous to the Legislature itself, while a state agency merely

receives delegated powers from the Legislature. But it is the courts, not the

Legislature, that construes statutes. The inquiry should be: Is the local agency in

a better position than the courts to determine the meaning of its own enactments?

Or, as suggested by Professor Asimow’s study, is the agency “likely to be

intimately familiar with regulations it authored and sensitive to the practical

implications of one interpretation as opposed to another”? Such agency

familiarity justifies deferential review, but not necessarily abuse of discretion

review. Independent judgment with appropriate deference promotes statewide

uniformity of interpretation. Although an ordinance has only local application,

there is value in promoting statewide uniformity in interpreting language in

legislative enactments, whether the enactment is local or statewide. Independent

judgment review also encourages local agencies to act consistently and abide by

precedent. For these reasons, the staff recommends applying the same standard

of review to a local agency construing its own ordinance as to a state agency

construing its own regulation — independent judgment with appropriate

deference.

Agency Fact-Finding

At the last meeting the Commission approved substantial evidence review for

agency fact-finding, except that independent judgment review would continue to

apply to a decision by an administrative law judge of the Office of

Administrative Hearings in a formal adjudicative proceeding under the

Administrative Procedure Act where the agency has changed a finding of fact of,

or has increased the penalty imposed by, the administrative law judge. The

exception was a political compromise to anticipate objections of the private bar,

principally those who represent physicians in licensing cases.
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Perhaps we can better accomplish the goal of providing substantial evidence

review of fact-finding except where politically problematic by narrowing the

exception to apply only to occupational licensing cases. See Asimow, The Scope of

Judicial Review of Administrative Action 50 (Jan. 1993). This would preserve

substantial evidence review in non-occupational cases adjudicated under the

APA, where parties have considerable due process protection which minimizes

the need for intense judicial scrutiny. Id. at 50-51. The staff recommends revising

Section 1123.430 as follows:

1123.430. (a) This section applies to a determination by the court
of whether agency action is based on an erroneous determination of
fact made or implied by the agency.

(b) Except as provided in subdivision (c), the standard for
judicial review under this section is whether the agency’s
determination is supported by substantial evidence in the light of
the whole record.

(c) The standard for judicial review under this section is the
independent judgment of the court whether the decision is
supported by the weight of the evidence only if both all of the
following conditions are satisfied:

(1) The proposed decision is made by an administrative law
judge employed by the Office of Administrative Hearings in a
formal adjudicative proceeding under the Administrative
Procedure Act, Chapter 5 (commencing with Section 11500) of Part
1 of Division 3 of Title 2 of the Government Code.

(2) The proceeding involves an occupational license provided
for in the Business and Professions Code.

(2) (3) The agency has changed a finding of fact of, or has
increased the penalty imposed by, the administrative law judge in
the proceeding.

Review of Hospital Decisions

Section 1123.460 in the draft statute continues subdivision (d) of Code of Civil

Procedure Section 1094.5, which provides substantial evidence review of findings

by hospital boards, except that independent judgment review applies if a

podiatrist claims the hospital discriminated in awarding staff privileges. This

provision was enacted in 1978 at the behest of the California Hospital Association

to overturn a 1977 case applying independent judgment review to dismissal of a

physician by a private hospital. Goldberg, The Constitutionality of Code of Civil

Procedure Section 1094.5(d): Effluvium From an Old Fountainhead of Corruption, 11

Pac. L.J. 1 (1979).
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The substantial evidence review portion of this provision need not be

continued. Except for review of APA proceedings, the draft statute provides

substantial evidence review of all fact-finding, including hospital findings. The

staff recommends deleting the special hospital section (1123.460) from the draft

statute, and instead applying the general standards of review to hospital

findings. This will change the standard of review of alleged hospital

discrimination against a podiatrist, but the staff thinks is it hard to justify a

special standard for podiatrists alone.

Review of Decisions of Particular Agencies

Statutes applicable to the Department of Alcoholic Beverage Control,

Alcoholic Beverage Control Appeals Board, Public Utilities Commission, Public

Employment Relations Board, and Workers’ Compensation Appeals Board

provide special standards of review. By conforming revisions, the draft statute

makes review of decisions of these agencies subject to the general standards of

review in the draft statute.

JUDICIAL REVIEW OF NONGOVERNMENTAL ENTITY ACTION

The Model Act and the statute recommended by Professor Asimow apply

only to actions of governmental agencies. MSAPA § 1-102; Asimow, A Modern

Judicial Review Statute to Replace Administrative Mandamus 17 (Nov. 1993). The

draft statute generally applies to judicial review of governmental agencies

(Section 1120.110), but it continues a special provision discussed above on the

standard of review of actions of hospitals, including private hospitals (Section

1123.460). The staff recommendation (above) to delete Section 1123.460 from the

draft statute raises a more important question: Assuming the draft statute should

not apply to nongovernmental entities generally, should it apply to actions of

private hospitals?

The draft statute would repeal and replace Section 1094.5 of the Code of Civil

Procedure, which now applies to judicial review of actions of private hospitals

and possibly other nongovernmental agencies. See Anton v. San Antonio

Community Hospital, 19 Cal. 3d 802, 814-20, 567 P.2d 1162, 140 Cal. Rptr. 442

(1977) (private hospital); Delta Dental Plan v. Banasky, 27 Cal. App. 4th 1598, 33

Cal. Rptr. 381 (1994) (dental health plan); California Administrative Mandamus,

supra, §§ 3.18-3.19, at 87-90. The Banasky case “may open the door for courts to

review a wide range of private administrative decisions by administrative
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mandamus” under Section 1094.5. California Administrative Mandamus

Supplement § 3.19, at 31 (2d ed., Cal. Cont. Ed. Bar 1995).

Repeal of Section 1094.5 will require judicial review of nongovernmental

agencies to be by traditional mandamus under Section 1085. See Anton v. San

Antonio Community Hospital, supra, at 813. There are many differences between

traditional and administrative mandamus. Juries may be used in traditional

mandamus but generally not in administrative mandamus. A longer limitations

period (three or four years) applies in traditional mandamus. The rule for

exhaustion of remedies is different, as is the requirement that the agency make

findings. Some rules are unclear under traditional mandamus — whether a stay

is available, whether the court makes a new record or reviews the administrative

record, and whether the standard of review is independent judgment or

substantial evidence. Asimow, supra, at 7-9.

The Anton case said that, because the California Medical Association and

California Hospital Association recommend uniform hearing procedures for all

hospitals, whether public or private, it is “peculiarly appropriate” to have the

same procedure for judicial review of decisions of both types of hospitals. The

staff would therefore preserve application of the judicial review statute to

private hospitals, while making clear that it does not apply to

nongovernmental entities generally:

1120.110. ...
(b) This title does not govern judicial review of action of a

nongovernmental entity, except a decision of a private hospital
board in an adjudicative proceeding.

Comment. In applying this title to judicial review of a decision
of a private hospital board, subdivision (b) continues the effect of
subdivision (d) of former Section 1094.5 of the Code of Civil
Procedure.

PROPER COURT FOR JUDICIAL REVIEW; VENUE

Proper Court

The Commission has not yet decided whether the superior court or Court of

Appeal is the best court for judicial review of agency action. Sections 1123.510

and 1123.520 in the draft statute generally place judicial review of all agency

action — decision-making or otherwise — in the superior court. However the

draft shifts judicial review of formal adjudication under the APA from the

superior court to the Court of Appeal.
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This is consistent with Professor Asimow’s recommendation. Asimow, supra,

at 26. The justification for shifting review of formal APA cases to the Court of

Appeal is that, since we are recommending replacing independent judgment

review with substantial evidence review in most cases, the review function will

be appellate in nature. Id. at 27. But the staff notes that the appellate division of

the superior court is also equipped and experienced at the appellate function.

We will face substantial political opposition to making any significant shift of

cases to the Court of Appeal. The transfer is opposed by the State Bar Committee

on Appellate Courts, “as imposing an undue burden on the appellate court

system and depriving litigants of speedy determinations on the merits.” Exhibit

pp. 19-21. We know from our trial court unification study that the Court of

Appeal will resist any increase in its workload. The California Academy of

Attorneys for Health Care Professionals strongly opposes transfer of judicial

review to the Court of Appeal. See Memorandum 94-54. They say the Court of

Appeal is not equipped to take new evidence, and that, in cases involving the

constitutionality of agency action, proceedings in superior court are necessary to

create an evidentiary record.

We are still seeking statistics on the volume of cases we are talking about

here, and will provide them if we are able to obtain them.

We can generally preserve the existing balance of judicial workload by

replacing draft Sections 1123.510 (superior court jurisdiction) and 1123.520

(Court of Appeal jurisdiction) with the following section:

§ 1123.510. Superior court proper court for judicial review
1123.510. Except as otherwise provided by statute, the superior

court is the proper court for judicial review under this title.
Comment. Section 1123.510 is drawn from 1981 Model State

APA Section 5-104, alternative A. Under prior law, except where
the issues were of great public importance and had to be resolved
promptly, the superior court was the proper court for
administrative mandamus proceedings. See Mooney v. Pickett, 4
Cal. 3d 669, 674-75, 483 P.2d 1231, 94 Cal. Rptr. 279 (1971). Under
Section 1123.510, the superior court is the proper court for judicial
review of agency action whether or not issues of great public
importance are involved.

The introductory clause of Section 1123.510 recognizes that
statutes applicable to particular proceedings provide that judicial
review is in the court of appeal. See Bus. & Prof. Code §§ 6082 (State
Bar Court), 23090 (Alcoholic Beverage Control Appeals Board);
Gov’t Code §§ 3520(c), 3542(c), 3564(c) (Public Employment
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Relations Board); Lab. Code §§ 1160.8 (Agricultural Labor Relations
Board), 5950 (Workers’ Compensation Appeals Board); Pub. Util.
Code § 1756 (Public Utilities Commission).

The Comment to Section 1123.510 above notes that the section would

preserve Court of Appeal review for the four agencies that now have it —

Alcoholic Beverage Control Appeals Board, Agricultural Labor Relations Board,

Workers’ Compensation Appeals Board, and Public Employment Relations

Board. Although preserving Court of Appeal review for these four agencies

would continue the “illogical hodge-podge” of existing law (Asimow, supra, at

24), it seems consistent with Professor Asimow’s recommendation to treat these

cases as more appellate than trial-like in nature.

There is a constitutional issue on shifting jurisdiction to the Court of Appeal,

however. California Constitution Article VI, § 10 vests original jurisdiction in all

causes in the superior court, except those given by statute to other trial courts.

True, existing law gives some judicial review proceedings to the Court of Appeal,

but these are writ proceedings. Under Article VI, § 10 the Supreme Court, Court

of Appeal, and superior court have jurisdiction in proceedings for extraordinary

relief “in the nature of” mandamus, certiorari, and prohibition. Whether our new

review procedure is “in the nature of” a writ proceeding is problematic, although

we seek to give it that effect by providing summary dismissal authority to the

court.

By conforming revisions in the draft statute, we shift judicial review to the

Court of Appeal for the two agencies that now have direct Supreme Court review

— the Public Utilities Commission and State Bar Court. This is what Professor

Asimow recommended. Asimow, supra, at 33-34. He says the Supreme Court is

too busy to take seriously review of the complex decisions of the PUC. They are

normally summarily affirmed, making PUC decisions essentially unreviewable.

The same argument applies to Supreme Court review of decisions of the State

Bar Court. Appellants would be more likely to receive review at the Court of

Appeal level than the Supreme Court, and review of individual attorney

discipline cases is “simply not a wise use of the Supreme Court’s precious

resources.” By conforming revision in the draft statute, we also eliminate the

option of Supreme Court review for the Department of Alcoholic Beverage

Control and the Alcoholic Beverage Control Appeals Board.

There is pending legislation to remove review of PUC decisions from the

Supreme Court to the Court of Appeal. Whatever action the Legislature takes on

– 11 –



PUC review jurisdiction, the staff believes we should incorporate into our

draft.

With regard to the State Bar Court, the letter of Scott J. Drexel, the Chief

Court Counsel to State Bar Court, argues against removing review from the

Supreme Court to the Court of Appeal. Exhibit pp. 8-17. Mr. Drexel notes that

under the existing attorney discipline scheme, the Supreme Court is the only

entity vested with disciplinary authority. He also argues that relocation to the

Court of Appeal would cause inconsistency of application of discipline, and that

the Court of Appeal is opposed to it.

Venue

Under existing law, unless a statute provides otherwise, venue rules for

administrative mandamus are the same as for civil actions generally. Thus, as

provided in Sections 393 and 395 of the Code of Civil Procedure, proper venue is

in the county where the cause arose or where the defendants or some of them

reside or have a principal office. Special statutes prescribe venue rules for

proceedings involving the various medical boards (Los Angeles, Sacramento, San

Diego, or San Francisco). California Administrative Mandamus, supra, § 8.16;

Regents of the University of California v. Superior Court, 3 Cal. 3d 529, 534-35,

476 P.2d 457, 91 Cal. Rptr. 57 (1970). Review of a drivers’ license suspension is in

the county of the plaintiff’s residence. Veh. Code § 13559.

Professor Asimow made three alternative recommendations for venue

(Asimow, supra, at 35-39):

• If review of formal APA cases is shifted from superior court to the Court of

Appeal, he would have venue for superior court and Court of Appeal

proceedings in the county of the residence or principal place of business of the

person seeking review. This is what the draft statute currently provides. See

Sections 1123.510(b), 1123.520(b). He notes that this would not significantly

change the results under the existing rule that venue is proper where the cause of

action arose.

• He thought the Commission might consider giving the person seeking

review a choice between his or her residence or principal place of business and

the place where the agency is located or, if the Attorney General will represent

the agency, where the AG has an office (Los Angeles, Sacramento, San Diego,

and San Francisco). The staff prefers this alternative to the county of residence or

principal place of business of the person seeking review as in the draft statute. If
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the Commission decides to keep the provision in the draft statute for review of

APA proceedings in the Court of Appeal, we could add to draft Sections

1123.510(b) and 1123.520(b) the option of venue where the agency is located or,

if the Attorney General is representing the agency, where the AG has an office.

• If review of APA cases is not shifted from superior court to the Court of

Appeal, he would have venue for superior court proceedings in Sacramento

County or, if the agency is represented by the Attorney General, in counties

where the Attorney General has an office (Los Angeles, Sacramento, San Diego,

and San Francisco). The argument for this approach is that it will avoid local

judicial bias, and permit development of expertise in judicial review of agency

action. This alternative is as follows, and could be adopted if the Commission

decides to keep most proceedings in superior court:

§ 1123.520. Venue of superior court proceedings
1123.520. (a) Venue of proceedings in superior court under this

title is as follows:
(1) For judicial review of action of a state agency, in Sacramento

County or, if the agency is represented by the Attorney General, in
any county or city and county in which the Attorney General has
an office.

(2) For judicial review of action of a local agency, in the county
or city and county in which the local agency is located.

(b) A case filed in the wrong court shall not be dismissed for
that reason, but shall be transferred to the proper court.

Comment. Paragraph (1) of subdivision (a) of Section 1123.520
is drawn from Section 401 and from Business and Professions Code
Section 2019. Paragraph (2) is drawn from Section 394.

Subdivision (b) codifies case law. See Lipari v. Department of
Motor Vehicles, 16 Cal. App. 4th 667, 673, 20 Cal. Rptr. 2d 246, 250
(1993).

OTHER PROCEDURAL PROVISIONS

Court Discretion to Dismiss Summarily on the Pleadings

Existing mandamus proceedings follow the same pleading rules as civil

actions generally: The petition must allege specific facts showing entitlement to

relief; if specific facts are not alleged, the petition is subject to general demurrer

or summary dismissal. 2 G. Ogden, California Public Agency Practice

§ 53.04[1][a] (1995). (Summary dismissal is not available if the noticed motion

procedure is used instead of an alternative writ of mandamus. California

Administrative Mandamus, supra, § 9.1, at 307.) Although concern was expressed
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at the last meeting that summary dismissal might not work well in superior court

because of lack of staff to provide analysis, superior courts now have authority to

dismiss summarily. The staff would not take away that authority — to do so

would affect the workload of the courts with significant fiscal and constitutional

(separation of powers) implications. And Professor Asimow recommended

continuing existing discretion for the court to decline to grant relief. Asimow,

supra, 20. The staff believes summary dismissal will be workable, whether

proceedings are in superior court or the Court of Appeal.

To preserve summary dismissal, we should revise Section 1123.110 as

follows:

1123.110. A Subject to subdivision (b), a person who qualifies
under this chapter regarding standing and who satisfies other
applicable provisions of law regarding exhaustion of administrative
remedies, ripeness, time for filing, advancement of costs, and other
pre-conditions is entitled to judicial review of final agency action.

(b) The court may summarily decline to grant judicial review if
the notice of review does not present a substantial issue for
resolution by the court.

Comment. . . . Subdivision (b) continues the former discretion of
the courts to decline to grant a writ of administrative mandamus.
Parker v. Bowron, 40 Cal. 2d 344, 351, 254 P.2d 6, 9 (1953); Dare v.
Board of Medical Examiners, 21 Cal. 2d 790, 796, 136 P.2d 304, 308
(1943); Berry v. Coronado Board of Education, 238 Cal. App. 2d 391,
397, 47 Cal. Rptr. 727 (1965); California Administrative Mandamus
§ 1.3, at 5 (Cal. Cont. Ed. Bar, 2d ed. 1989). Cf. Code Civ. Proc.
§ 437c (summary judgment in civil action on ground that action has
no merit).

Name of Initiating Document

Under the draft statute, judicial review is initiated by filing a “notice” of

review. Section 1123.610. Perhaps “petition” would be better terminology.

Under existing law, administrative mandamus is initiated by a “petition.” Code

Civ. Proc. §§ 1088.5, 1089.5, 10904.5, 1094.6; Gov’t Code § 11523. The Model Act

uses “petition.” “Petition” better suggests the discretionary nature of judicial

review, and would improve drafting by allowing us to substitute “petitioner” for

“person seeking judicial review.”

Contents of Notice of Review

At the last meeting, the Commission wanted the notice of review to be

simplified, since all that is needed is a document to initiate judicial review.
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Factual material will be in the administrative record, and legal issues will be

explored in the briefs. But the goal of simplifying the notice of review conflicts

with the goal of preserving court authority to dismiss summarily for insufficient

allegations in the notice of review, discussed above. To preserve summary

dismissal, we will either have to require detailed factual allegations in every

notice of review, or permit a skeletal notice with respondent having the right to

require the person seeking review to file an amended notice with factual

allegations to expose it to demurrer or summary dismissal.

Section 1123.620 in the attached draft still requires the notice of review to

set out factual allegations. If the Commission prefers a skeletal notice with facts

to be furnished on demand, that may be done by revising Section 1123.620 as

follows:

1123.620. (a) The notice of review must set forth all of the
following:

(a) (1) The name and mailing address of the person seeking
review.

(b) (2) The name and mailing address of the agency whose
action is at issue.

(c) (3) Identification of the agency action at issue, together with
a duplicate copy, summary, or brief description of the agency
action.

(d) (4) Identification of persons who were parties in any
adjudicative proceedings that led to the agency action.

(e) Facts to demonstrate that the person seeking judicial review
is entitled to it.

(f) The reasons why relief should be granted.
(g) (5) A request for relief, specifying the type and extent of

relief requested.
(b) On a party’s written demand filed with the court, the person

seeking review shall file with the court a pleading that states facts
to demonstrate that the person is entitled to judicial review, and the
reasons why relief should be granted.

Limitations Period for Judicial Review

Under existing law, judicial review of an adjudication under the APA must be

commenced within 30 days after the last day on which reconsideration can be

ordered. Gov’t Code § 11523. Judicial review of specified adjudications of a local

agency (other than a school district) must be commenced within 90 days after the

decision is final, or 30 days after delivery or mailing of a timely-requested agency

record, whichever is later. Code Civ. Proc. § 1094.6. In non-APA cases, the
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agency’s statute may specify the limitations period. If not, the limitations period

for ordinary civil actions applies, as determined by the nature of the right

asserted. California Administrative Mandamus, supra, §§ 7.6-7.7, at 243.

Professor Asimow recommended a uniform 90-day limitations period for

judicial review of all adjudicatory action by state and local agencies, and of

agency refusal to hold an adjudicatory hearing required by the APA or other law.

Asimow, Judicial Review: Standing and Timing 88-97 (Sept. 1992). He was unsure

about the desirability of a single limitations period for non-adjudicatory action.

He thought the existing three or four years for civil actions generally is “far too

long” for review of non-adjudicatory action, but noted the difficulty of

determining when the cause of action accrues in the vast array of non-

adjudicatory actions. He recommended against shortening the existing three or

four year period for review of regulations, since the public is often unaware of a

regulation until long after it is adopted. Id. at 99.

Under Model Act Section 5-108, a petition for judicial review must be filed

within 30 days after rendition of the order, although “30” is in brackets so the

adopting jurisdiction may choose some other time period.

The Commission considered these issues at the January and July 1993

meetings. The Commission first decided there should be a uniform 60-day

limitations period for judicial review of state and local adjudications, an increase

from the existing 30-day APA limitations period and a decrease from the 90-day

local agency limitations period. But the Commission wanted to preserve special

limitations periods supported by policy reasons, such as the 30-day PERB and

ALRB judicial review periods. The Commission thought there should be no

limitations period for compelling an agency to issue a decision when it has failed

to do so.

Later, the Commission wanted the limitations provision to parallel the

procedure for appeals in civil actions, with a relatively short period — for

example, 30 days — within which to file a notice of review. The 30-day period

was adopted because that is the rule now in APA proceedings. There was some

concern that, in a case where the ALJ orders a license suspension or revocation

and the licensee gets a stay, a longer period would permit the licensee to delay

the suspension or revocation.

The draft statute (Section 1123.630) prescribes a uniform 30-day limitations

period for adjudicatory action only. The time period commences to run from the

date the decision is “effective.” In APA proceedings, a decision is effective 30
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days after it is delivered or mailed to the respondent, unless reconsideration is

ordered, the agency orders that the decision shall become effective sooner, or a

stay of execution is granted. Gov’t Code § 11519(a). Thus for review of most APA

proceedings, the party seeking review will have 60 days from receipt of the

decision in which to file a notice of review — 30 days until it becomes effective

and an additional 30 days from the effective date. For review of adjudication not

under the APA, any uncertainty about when the decision is “effective” will be

minimized by the requirement that the agency give notice of the time period for

filing the notice of review. Section 1123.630(c).

The limitations period for non-adjudicatory action would remain the same as

under existing law — three years or four years, subject to laches. See Code Civ.

Proc. §§ 338 (liability created by statute), 343 (limitation period when no other

period applies); California Administrative Mandamus, supra, §§ 7.7-7.10, at 243-

46.

Conforming revisions in the attached draft make the following adjudicatory

actions of state and local agencies subject to the uniform 30-day requirement of

Section 1123.630:

• Specified local agency adjudication other than by school districts, now 90

days after the decision is final, or 30 days after delivery or mailing of a timely-

requested agency record, whichever is later. Code Civ. Proc. § 1094.6.

• Decision of Public Employment Relations Board, now 30 days after

issuance. Gov’t Code § 3542.

• Various state personnel decisions, including decisions of State Personnel

Board, now one year, but remedies are limited unless the challenge is made

within 90 days. Gov’t Code § 19630.

• Decision of local zoning appeals boards, now 90 days. Gov’t Code § 65907.

• Decision of the Agricultural Labor Relations Board, now 30 days after

issuance. Lab. Code § 1160.8.

• Decision of Workers’ Compensation Appeals Board, now 45 days after

order or denial of petition for reconsideration. Lab. Code § 5950.

• Appeal of decision of Unemployment Insurance Appeals Board, now six

months. Unemp. Ins. Code § 410.

• Drivers’ license order, now 90 days after notice. Veh. Code § 14401(a).

• Welfare decision of Department of Social Services, now one year after

notice. Welf. & Inst. Code § 10962.
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The attached draft preserves the various time limits for judicial review of

action under the California Environmental Quality Act. Proceedings under

CEQA have limitations periods for judicial review of 30 days, 35 days, or 180

days after various specified events, depending on nature of the challenge. Pub.

Res. Code § 21167. When an agency determines a project is or is not subject to

CEQA, the agency must file a notice of the determination with the Office of

Planning and Research, and a list of these notices is posted each week. Id.

§ 21108. The notice triggers the short limitations period of 30 or 35 days. The

short limitations period is to avoid delay and ensure prompt resolution of CEQA

challenges. If the agency does not give notice, the long limitations period of 180

days applies. Id. § 21167; see generally 2 Practice Under the California

Environmental Quality Act §§ 23.17-23.25, at 932-41 (Cal. Cont. Ed. Bar 1995). The

180-day period is analogous to the 180-day period in the draft statute, applicable

where the agency fails to give notice of the period for filing a notice of review.

Under CEQA, the events from which the limitations period runs are the agency

decision, commencement of the project, or filing or mailing the notice. These

measuring events do not seem to fit well under the scheme of the draft statute,

which measures the running of the limitations period from the date the decision

is effective or notice is given by the agency.

The staff is concerned that 30 days may be too short for review of many

adjudicatory actions, especially where parties are unlikely to be represented by

counsel — drivers’ license, welfare, and unemployment cases. The staff suggests

we might increase the 30-day period in the draft statute to 45 or 60 days.

Rules of Pleading and Practice

At the last meeting, the Commission asked the staff to consider how the court

obtains jurisdiction over the party not seeking judicial review, whether

something like a summons is needed, and whether there should be a document

such as a response or notice of appearance for the other party to file. The

Commission also thought a briefing schedule should be provided, and that rules

of court are probably preferable to statute for this purpose if uniform statewide.

Under existing law, judicial review is commenced either by alternative writ of

administrative mandamus or by noticed motion for a peremptory writ. See Code

Civ. Proc. § 1088; California Administrative Mandamus, supra, § 9.1, at 307. A

summons is not required in either case. California Administrative Mandamus,

supra, §§ 9.8, 9.21, at 315, 324. The alternative writ or notice of motion serves the
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purpose of a summons in a civil action, and is served in the same manner. Id.

§§ 8.48, 9.17, 9.23, at 298-99, 320, 326.

Service of an alternative writ or notice of motion on a public entity is

effectuated by personally serving the clerk, secretary, president, presiding officer,

or other head of its governing body. Code Civ. Proc. § 416.50; California

Administrative Mandamus, supra, § 8.48, at 298. Service on a board or

commission may also be made on a majority of the members. Code Civ. Proc.

§ 1107. Some special statutes apply to service on particular agencies. See, e.g.,

Gov’t Code § 19632 (State Personnel Board may be served by serving office of its

chief counsel); Veh. Code § 24.5 (DMV may be served by serving director or

appointed representative at DMV headquarters).

Professor Asimow recommended that service of process should continue to

be according to normal practice. But he thought perhaps all agencies should be

required to designate by rule an employee on whom process could be served.

The staff did not do this. Existing provisions for service on the clerk, secretary, or

agency head seem sufficient, and make service easier by providing a choice

among several possible officers who may be served.

Except as provided in the administrative mandamus provisions, the rules of

pleading and practice for civil actions generally apply to administrative

mandamus. Code Civ. Proc. § 1109; California Administrative Mandamus, supra,

§ 8.14, at 268. Thus the respondent may file a demurrer, a motion to dismiss, or

an answer as in civil practice. California Administrative Mandamus, supra, § 10.1,

at 338. The time for filing these pleadings is prescribed by the mandamus

statutes. Id. § 10.3, at 340-41. Discovery is available in administrative mandamus,

but by case law discovery is tailored to the limited admissibility of evidence in

the mandamus proceeding. City of Fairfield v. Superior Court, 14 Cal. 3d 768,

774-75, 537 P.2d 375, 122 Cal. Rptr. 543 (1975). The rules are the same, whether in

superior court or the Court of Appeal. See 2 G. Ogden, supra, § 53.05[1][a].

As in trial practice generally, legal argument is presented by points and

authorities. California Administrative Mandamus, supra, § 8.41, at 293. This is

required by court rule for the Supreme Court and courts of appeal. There is no

similar provision in superior court rules, so a petition in superior court for

administrative mandamus need not be accompanied by points and authorities,

although counsel sometimes do so. Id.
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Professor Asimow recommended generally continuing these rules. Asimow,

A Modern Judicial Review Statute to Replace Administrative Mandamus 18 n.63 (Nov.

1993). The staff did so by adding the following to the draft statute:

(1) A provision in Section 1123.610 that the notice of review is served in same

manner as summons.

(2) A statement in the Comment to Section 1123.610 that a summons is not

required.

(3) A new Section 1123.620 providing that, except as provided in the draft

statute or by Judicial Council rule, the rules of pleading and practice for civil

actions generally apply to judicial review proceedings, and that discovery is

available only to yield evidence that in the exercise of reasonable diligence could

not have been produced in the administrative proceeding.

Briefing Schedule

Section 1123.645 in the draft statute specifies the time for filing the opening

brief. The staff recommends deleting this section. The timetable for filing

documents after the notice of review should be provided by Judicial Council rule.

The briefing schedule for civil appeals, for example, is wholly governed by court

rule. See Code Civ. Proc. § 901; Cal. Ct. R. 16. If Section 1123.645 is deleted, the

authority for Judicial Council rules in Section 1123.620 will achieve this result.

Trial Preference

A few statutes for judicial review of particular agency actions give the matter

a hearing preference. See, e.g., Code Civ. Proc. § 526a (proceeding to enjoin

public improvement project); Gov’t Code § 65907 (zoning administration), Welf.

& Inst. Code § 10962 (welfare decision). We have not disturbed these provisions

in the draft, nor tried to generalize them. It may be a question whether these

provisions are appropriate in cases where the review is not in the nature of a trial

and is limited to a determination based on the agency record.

PREPARATION OF THE RECORD

Time to Prepare the Record

As suggested by Karl Engeman at the last meeting, Section 1123.730 in the

draft statute requires the administrative record to be delivered within 60 days

after the request for an adjudicative proceeding involving evidentiary hearings of

more than 10 days, and within 30 days after the request for an adjudicative

proceeding involving evidentiary hearings of 10 days or less and for a non-
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adjudicative proceeding. Are these time periods too short for adjudicative

proceedings of local agencies now subject to the 190-day time period of Code of

Civil Procedure Section 1094.6, or for non-adjudicative proceedings?

Under existing law, the record must be prepared within 190 days after the

request for review of a decision of a local agency suspending, demoting, or

dismissing an officer or employee, revoking or denying an application for a

permit, license, or other entitlement, or denying an application for a retirement

benefit or allowance. Code Civ. Proc. § 1094.6. Before 1993, the time period for a

local agency to prepare the record was 90 days, but the Legislature increased the

period to 190 days in 1993. So the 60-day or 30-day period of Section 1123.730

will be a drastic shortening of time for these local agency adjudications,

especially problematic since the Legislature recently more than doubled the

period. The staff recommends that Section 1123.730 be revised to provide a

longer time period for local agency adjudications.

The Code of Civil Procedure prescribes no time period for preparation of the

record in non-adjudicative proceedings. By court rule in administrative

mandamus cases, the record must be lodged with the court at least five days

before the hearing, Cal. Ct. R. 347, but this is petitioner’s responsibility and puts

no obligation on the agency. The Model Act (Section 5-115) applies to review

both of adjudicative and non-adjudicative proceedings, but the time is indicated

in brackets with no number recommended. We could increase the time to

prepare the record in non-adjudicative proceedings to 60 days. The justification

for doing this would be that there is less likely to be an orderly record kept for

non-adjudicative decisions than for adjudications. We could do this by further

revising subdivision (c) of Section 1123.730 as follows:

1123.730. . . .
(c) Except as provided by statute, the administrative record shall be

delivered to the person seeking judicial review as follows:
(1) Within 60 days after the request for an adjudicative proceeding

involving evidentiary hearings of more than 10 days, and for
nonadjudicative proceedings.

(2) Within 30 days after the request for an adjudicative proceeding
involving evidentiary hearings of 10 days or less, and for nonadjudicative
proceedings.

(d) The time limits provided in subdivision (c) shall be extended by the
court for good cause shown.
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Cost of Preparing the Record

The cost of preparing the administrative record is usually the major cost item

in administrative mandamus proceedings. California Administrative Mandamus,

supra, § 13.29, at 430. Rules for paying for and recovering the cost of preparing

the administrative record are in three sections, Government Code Section 11523

(proceedings under the APA) and Code of Civil Procedure Sections 1094.5 (non-

APA proceedings of state agencies) and 1094.6 (local agency proceedings). These

three sections are set out in conforming revisions in the attached draft.

The rules for costs in these three types of proceedings are generally consistent

with each other and with the Model Act (Section 5-115). In APA proceedings, the

person seeking judicial review initially pays for the cost of preparing the

transcript and other portions of the record, and the cost of certifying the record. If

the person seeking review prevails in overturning the administrative decision,

the agency must reimburse the person for the cost of preparing, compiling, and

certifying the administrative record. Gov’t Code § 11523. Other costs, such as the

filing fee and fees for service of documents, appear to be recoverable in the

court’s discretion. California Administrative Mandamus, supra, § 13.28, at 430. It

is unclear whether the provisions for waiver of costs when the person seeking

review proceeds in forma pauperis apply in APA proceedings.

In non-APA proceedings of state agencies, the cost of preparing the record is

borne by the person seeking review, except for proceedings in forma pauperis

where costs may be waived. The prevailing party is entitled to recover the

expense of preparing the administrative record as a cost of suit. Code Civ. Proc.

§ 1094.5; California Administrative Mandamus, supra, § 13.28, at 430. Other costs,

such as the filing fee and fees for service of documents, are recoverable by the

prevailing party in the court’s discretion. Id.

In local agency proceedings, the agency prepares the record on request, and

may recover from the person seeking review the actual costs of transcribing or

otherwise preparing the record. Code Civ. Proc. § 1094.6(c). The statute does not

say when the local agency may recover these costs, but most local agencies

construe it to mean the cost must be paid before preparation of the record.

California Administrative Mandamus, supra, § 8.9, at 263. It is unclear whether

the in forma pauperis provisions apply to preparation of the record by a local

agency. Id. at 264. The awarding to the prevailing party against a local agency of

the cost of preparing the administrative record and other costs appears to be

discretionary with the court. See id. § 13.28, at 430.
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The foregoing rules for recovery of costs may be summarized as follows:

Cost of record Filing & service fees
APA proceedings: As of right Court’s discretion
Non-APA, state agency: As of right Court’s discretion
Local agency: Court’s discretion Court’s discretion

There appears to be no policy reason for different rules on costs depending on

whether judicial review is of proceedings under the APA, of non-APA

proceedings of a state agency, or of proceedings of a local agency. The authority

for waiver of costs when the person seeking review proceeds in forma pauperis

should apply equally in all three types of proceedings. Similarly, whether the

cost of the administrative record and other costs are recoverable as a matter of

right or in the court’s discretion, the rule should be the same in all three types of

proceedings.

In superior court, the recoverability of costs in civil actions generally depends

on the nature of the action or proceeding. In some types of cases, costs are

recoverable as a matter of right. In other cases, recoverability is for the court to

determine in its discretion. 2 B. Witkin, California Procedure Judgment §§ 98-101,

at 530-34 (3d ed. 1985). Appellate rules for the Court of Appeal say the prevailing

party on appeal is entitled to recover costs. Cal. Ct. R. 26(a). The rules for original

mandamus proceedings in the Court of Appeal do not deal with the

recoverability of costs. See Cal. R. Ct. 56-60.

The staff recommends a general provision that, except as otherwise

provided by Judicial Council rule, the prevailing party on judicial review is

entitled to recover costs of suit (not including attorney’s fees) as a matter of

right. This would apply equally to the cost of preparing the administrative

record and other costs, such as filing and service fees, and would apply equally

to review of APA proceedings, non-APA proceedings of state agencies, and

proceedings of local agencies. Section 1123.740 in the draft statute does this.

CIVIL ENFORCEMENT OF AGENCY RULE OR ORDER

Professor Asimow recommended the draft statute provide that an agency can

seek enforcement of a rule or order, including a subpoena, by a petition to the

court for civil enforcement. Asimow, supra, 21. The Model Act has a whole

chapter with five sections on civil enforcement. It permits an agency to seek

enforcement of its rule or order by filing with the court a petition for civil
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enforcement. The agency may request declaratory relief, temporary or permanent

injunctive relief, and any other civil remedy provided by law. If the agency fails

to seek civil enforcement, any person with standing may file the petition for civil

enforcement after notice to the agency. The contents, preparation, and transmittal

of the agency record are the same as for judicial review generally under the

Model Act.

There are many provisions in existing law for enforcement of agency orders

and regulations. The APA authorizes the contempt sanction to enforce subpoenas

and other orders of the presiding officer in an adjudicative proceeding. The

Commission’s administrative adjudication recommendation (SB 532) would

broaden this authority to apply to all adjudicative hearings of state agencies.

Regulations are enforced in several ways. An agency may enforce a

regulation by disciplinary action against a licensee after administrative

adjudication. Statutes may authorize an agency to apply to a court for a

temporary restraining order or preliminary injunction. See, e.g., Bus. & Prof.

Code §§ 125.7, 125.8, 6561(j); Gov’t Code §§ 12973, 12974. Statutes may authorize

an agency to make cease and desist orders. See, e.g., Bus. & Prof. Code § 149;

Gov’t Code § 12970. An agency may have statutory authority to adopt

administrative regulations enforceable criminally by the district attorney. See,

e.g., Bus. & Prof. Code § 556; see generally 1 G. Ogden, supra, §§ 41.06, 22.01,

22.02[c], 22.07.

It is unclear whether new statutory authority for enforcement of agency rules

and orders is needed. The Model Act provisions were drawn from a Florida

statute. Of the three states that have enacted the 1981 Model Act (Arizona, New

Hampshire, and Washington), only Washington has enacted the civil

enforcement provisions. The staff is concerned that the Model Act provision for

an interested individual to obtain civil enforcement of an agency order (but not a

regulation) when the agency itself chooses not to enforce it may interfere with

agency discretion and encourage needless litigation. Herb Bolz of the Office of

Administrative Law is not sure this provision is needed. If new statutory

authority is needed, we could add a new chapter to the draft statute as follows:

Chapter 4. Civil Enforcement

§ 1124.110. Petition by agency for civil enforcement of rule or
order
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1124.110. (a) In addition to other remedies provided by law, an
agency may seek enforcement of its rule or order by filing a petition
for civil enforcement in the superior court.

(b) The petition shall name as defendants each alleged violator
against whom the agency seeks civil enforcement.

(c) Venue is determined as in other civil cases.
(d) A petition for civil enforcement filed by an agency may

request, and the court may grant, declaratory relief, temporary or
permanent injunctive relief, and any other civil remedy provided
by law, or any combination of the foregoing.

Comment. Section 1124.110 is drawn from 1981 Model State
APA Section 5-201. The section authorizes an agency to seek civil
enforcement of its rule or order.

§ 1124.120. Petition by interested person for civil enforcement of
agency’s order

1124.120. (a) Any interested person may file a petition in the
superior court for civil enforcement of an agency’s order.

(b) An action for civil enforcement may not be commenced
under this section until at least 60 days after the petitioner has
given notice of the alleged violation and of the petitioner’s intent to
seek civil enforcement to all of the following:

(1) The head of the agency concerned.
(2) The Attorney General.
(3) Each alleged violator against whom the petitioner seeks civil

enforcement.
(c) An action for civil enforcement may not be commenced

under this section if either of the following conditions exist:
(1) The agency has filed and is diligently prosecuting a petition

for civil enforcement of the same order against the same defendant.
(2) A notice of review of the same order has been filed and is

pending in court.
(b) The petition shall name as defendants the agency whose

order is sought to be enforced and each alleged violator against
whom the petitioner seeks civil enforcement.

(c) The agency whose order is sought to be enforced may move
to dismiss on the grounds that the petition fails to qualify under
this section or that enforcement would be contrary to the policy of
the agency. The court shall grant the motion to dismiss unless the
petitioner demonstrates that the petition qualifies under this section
and the agency’s failure to enforce its order is based on an exercise
of discretion that is improper on one or more of the following
grounds:

(1) The agency action is outside the range of discretion
delegated to the agency by any provision of law.
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(2) The agency action, other than a rule, is inconsistent with a
rule of the agency.

(3) The agency action, other than a rule, is inconsistent with the
agency’s prior practice, unless the agency justifies the inconsistency
by stating facts and reasons to demonstrate a fair and rational basis
for the inconsistency.

(4) The agency action is otherwise unreasonable, arbitrary, or
capricious.

(d) Except to the extent expressly authorized by law, a petition
for civil enforcement filed under this section may not request, and
the court may not grant, any monetary payment apart from taxable
costs.

Comment. Section 1124.120 is drawn from 1981 Model State
APA Section 5-202. A person other than the agency may seek
enforcement only of an agency’s order, not a regulation or rule. The
person must be “interested” to have standing to obtain judicial
review of the agency’s failure to enforce its order.

The prohibition in subdivision (d) against any monetary
payment other than taxable costs is intended to prevent any
recovery by way of informer’s fee, civil fine, reward, damages,
compensation, attorney’s fees, or the like, unless expressly
authorized by law.

§ 1124.130. Petition by qualified person for civil enforcement of
agency’s order

1124.130. A defendant may assert any of the following in a
proceeding under this chapter:

(a) The rule or order sought to be enforced is invalid on any of
the following grounds:

(1) It is unconstitutional on its face or as applied.
(2) The agency has acted beyond the jurisdiction conferred by

the constitution, a statute, or a regulation.
(3) The agency has erroneously interpreted or applied the law.
(b) Any of the following defenses on which the court may

consider new issues or take new evidence to the extent necessary
for the determination of the matter:

(1) The rule or order does not apply to the party.
(2) The party has not violated the rule or order.
(3) The party has violated the rule or order but has subsequently

complied, but a party who establishes this defense is not necessarily
relieved from any sanction provided by law for past violations.

(4) Any other defense allowed by law.
Comment. Section 1124.130 is drawn from 1981 Model State

APA Section 5-203. This section deals with the type of defense that
can be raised, and the authority of the court to consider issues and
take evidence.
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Subdivision (b)(3) clarifies that a party who admits a past
violation and demonstrates subsequent compliance is not
necessarily relieved from any sanction provided by law for the past
violation.

§ 1124.140. Incorporation of certain provisions on judicial review
1124.140. Proceedings under this chapter are governed by the

following provisions of this title on judicial review, as modified
where necessary to adapt them to those proceedings:

(a) Ancillary procedural matters, including intervention, class
actions, consolidation, joinder, severance, transfer, protective
orders, and other relief from disclosure of privileged or confidential
material.

(b) Sections 1123.720, 1123.730, and 1123.735 (agency record for
judicial review — contents, preparation, transmittal, cost).

Comment. Section 1124.140 is drawn from 1981 Model State
APA Section 5-204.

§ 1124.150. Review by higher court
1124.150. Decisions on petitions under this chapter are

reviewable by the court of appeal as in other civil cases.
Comment. Section 1124.150 is drawn from 1981 Model State

APA Section 5-204.

OPERATIVE DATE; TRANSITIONAL PROVISION

The draft statute (Section 1121.120) has an operative date of January 1, 1998 —

a delay of one year if the bill is enacted in 1996. The draft statute provides that it

does not apply to pending proceedings for judicial review. It authorizes the

Judicial Council to provide by rule for the orderly transition of proceedings for

judicial review pending on the operative date. Section 1121.130.

CONFORMING REVISIONS

The attached draft includes many conforming revisions, but the staff must

make a comprehensive search for other sections that need to be conformed.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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