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Tolling Statute of Limitations When Defendant is Out of State

Attached is a staff draft of a tentative recommendation calling for repeal of

Section 351 of the Code of Civil Procedure. In reviewing the draft, please

consider the following:

• Under Section 68616 of the Government Code, delay reduction rules may

require service of the complaint within 60 days after filing. Many superior courts

have adopted such a requirement. The rules generally, but not universally,

expressly provide a means of obtaining relief from the deadline for good cause

shown. The draft tentative recommendation would amend Section 68616 to make

this mandatory.

• “[S]ervice by publication, and default judgments based thereon, are

subject to rigid scrutiny because there is less assurance that the defendant has

received actual notice. Accordingly, courts tend to be super-technical and set

such judgments aside wherever possible.” R. Weil & I. Brown, Jr., Civil

Procedure Before Trial, Summons § 4:121.1 (Rutter Group 1994). As noted in the

draft, in setting aside such a judgment courts may protect plaintiffs by granting

the relief “on whatever terms as may be just.” Code Civ. Proc. § 473.5. Is this

sufficient protection of plaintiffs’ interests?

• What if a plaintiff holds only a small claim, and knows in advance that the

defendant is out of the country and achieving service is likely to be difficult? If

Section 351 is repealed, the statute of limitations on such a claim will not be

tolled, so the plaintiff will have to bring suit during the limitations period, even

though the chances of recovery may be slim and the expense of preparing, filing,

and attempting to prosecute the lawsuit may be prohibitive. Such a lawsuit may

also be an irritant to courts bent on achieving delay reduction goals. The staff is

unsure whether and how these problems could be alleviated, but hopes that the

Commission will have some ideas.
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• In an abundance of caution, the staff has included a transitional provision

in the draft, although this is probably unnecessary. The staff intends to do further

research on this point prior to the Commission’s April 24 meeting.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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